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a bachelor's or master's degree in land-
scape architecture from a Board-
approved or Landscape Architecture
Accreditation Board (LAAB)-accredited
school. Candidates possessing both
degrees would be granted only four
years' credit, because section 5650
requires candidates to have some job-
related experience before taking the
examination. Degrees from non-Board
approved schools will be given no more
than three years' credit. Certificate pro-
grams are entitled to two years' credit if
Board-approved; no credit will be given
for non-approved programs. A degree in
a field other than landscape architecture
will receive two years' credit, and an
Associate of Arts degree will receive
one year.
Proposed language amending the job
experience requirements of section 2620
is scheduled for consideration at the
Board's August 3 meeting, and intern-
ship credit will be discussed at its
October 26 meeting. The new amend-
ments will be combined with previous-
ly-adopted amendments o section 2623,
regarding appeals of failing scores on
the graphic performance section of the
exam, and all will be published for pub-
lic comment as part of the formal rule-
making process. (See CRLR Vol. 9, No.
4 (Fall 1989) p. 60 for background
information on section 2623.)
LEGISLATION:
AB 3330 (Frazee), as amended June
6, would require certified landscape
architects to provide every customer
with a detailed written contract. The
contract must include a full description
of services to be rendered, the names
and addresses of all consultants, the date
of completion of the work, the total
price required to complete the project,
and a prominent notice that landscape
architects are regulated by the California
Board of Landscape Architects. This bill
is pending in the Senate Business and
Professions Committee.
SB 2899 (Green), as amended May
29, would amend Business and
Professions Code section 5681 to
increase the maximum fees which may
be assessed by the BLA. The examina-
tion application fee shall not exceed
$425; the original certificate fee shall
not exceed $400; the temporary certifi-
cate fee shall not exceed $100; the
duplicate certificate fee shall not exceed
$50; the renewal fee shall not exceed
$400; the change of address penalty fee
shall not exceed $50; the delinquency
fee shall be 50% of the renewal fee for
the certificate in effect on the date of the
renewal, but not less than $50 nor more
than $200; and the fee for filing an
application for approval of a school pur-
suant to section 5650 shall not exceed
the cost of the approval process, at any
rate not to exceed $600 charged and col-
lected on a biennial basis. This bill has
passed the Senate and is awaiting com-
mittee assignment in the Assembly at
this writing.
RECENT MEETINGS:
At BLA's March 26 meeting, Board
President Robert Hablitzel reported on
CLARB's March 9 meeting in Del Mar.
CLARB passed a resolution to offer a
new exam by 1992, and fund a task
analysis over the next two years in sup-
port of this exam. Additionally, CLARB
exam contracts will be amended to
require a 50% advance payment. Legal
counsel Don Chang advised that the
Board may not make advance payments
without specific statutory authority, but
that installment payments might be
allowable.
The Board passed a resolution direct-
ing Mr. Hablitzel to present three items
at CLARB's regional meeting in April.
BLA wants CLARB to prepare and
deliver an examination item analysis to
all member states, and to remove the
"hold harmless" clause from CLARB's
contracts. Additionally, the Board wants
its recent candidate survey results to be
used in preparation of the California
performance section. (See CRLR Vol. 9,
No. 4 (Fall 1989) p. 60 and Vol. 9, No. 3
(Summer 1989) p. 53 for background
information.)
Also at the March 26 meeting, the
Board elected George Gribkoff and Ray
Verches, both public members, as the
new BLA President and Vice-President,
respectively. Outgoing president Robert
Hablitzel will remain the Board's dele-
gate to CLARB.
FUTURE MEETINGS:
October 26 in San Diego.
MEDICAL BOARD OF
CALIFORNIA




The Medical Board of California
(MBC) is an administrative agency
within the state Department of
Consumer Affairs. The Board, which
consists of twelve physicians and seven
lay persons appointed to four-year
terms, is divided into three autonomous
divisions: Licensing, Medical Quality,
and Allied Health Professions.
The purpose of MBC and its three
divisions is to protect the consumer
from incompetent, grossly negligent,
unlicensed, or unethical practitioners; to
enforce provisions of the Medical
Practice Act (California Business and
Professions Code section 2000 et seq.);
and to educate healing arts licensees and
the public on health quality issues. The
Board's regulations are codified in
Chapter 13, Title 16 of the California
Code of Regulations (CCR).
The functions of the individual divi-
sions are as follows:
MBC's Division of Licensing (DOL)
is responsible for issuing licenses and
certificates under the Board's jurisdic-
tion; administering the Board's continu-
ing medical education program; sus-
pending, revoking, or limiting licenses
upon order of the Division of Medical
Quality; approving undergraduate and
graduate medical education programs
for physicians; and developing and
administering physician and surgeon
examinations.
The Division of Medical Quality
(DMQ) reviews the quality of medical
practice carried out by physicians and
surgeons. This responsibility includes
enforcement of the disciplinary and
criminal provisions of the Medical
Practice Act. The division operates in
conjunction with fourteen Medical
Quality Review Committees (MQRC)
established on a geographic basis
throughout the state. Committee mem-
bers are physicians, other health profes-
sionals, and lay persons assigned by
DMQ to investigate matters, hear disci-
plinary charges against physicians, and
receive input from consumers and health
care providers in the community.
The Division of Allied Health
Professions (DAHP) directly regulates
five non-physician health occupations
and oversees the activities of eight other
examining committees and boards
which license non-physician certificate
holders under the jurisdiction of the
Board. The following allied health pro-
fessions are subject to the jurisdiction of
DAHP: acupuncturists, audiologists,
hearing aid dispensers, medical assis-
tants, physical therapists, physical thera-
pist assistants, physician assistants,
podiatrists, psychologists, psychological
assistants, registered dispensing opti-
cians, research psychoanalysts, speech
pathologists, and respiratory care practi-
tioners.
MBC's three divisions meet together
approximately four times per year, in
Los Angeles, San Diego, San Francisco,
and Sacramento. Individual divisions
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and subcommittees also hold additional
separate meetings as the need arises.
MAJOR PROJECTS:
Discipline System Overhaul Im-
minent. A years-long effort by a public
interest organization and state oversight
agencies to educate both the public and
the legislature on the critical need to
strengthen MBC's physician discipline
system is seeing results. (See CRLR
Vol. 9, No. 3 (Summer 1989) pp. 54-56
and Vol. 9, No. 2 (Spring 1989) pp. 1
and 60 for background information.) At
this writing, SB 2375 (Presley)-a 39-
section bill which would overhaul
DMQ's discipline system and infuse it
with information on physician miscon-
duct and negligence from a wide variety
of sources, interim suspension authority,
and a much-needed prosecutorial influ-
ence-has passed the Senate and has
been endorsed by the California Medical
Association (CMA), a traditional oppo-
nent of aggressive physician discipline.
(See infra LEGISLATION for details on
SB 2375.)
Only last January, these efforts
appeared doomed. Due to intense oppo-
sition by CMA and MBC, Senator
Robert Presley of Riverside was forced
to withdraw his SB 1434, SB 2375's
predecessor bill. SB 1434 was an out-
growth of Physician Discipline in
California.- A Code Blue Emergency, a
critical report issued by the Center for
Public Interest Law (CPIL) in April
1989. CPIL's report followed on the
heels of several other harshly-worded
reports by state oversight agencies,
including the Assembly Office of
Research, the Little Hoover
Commission, and the Office of the
Legislative Analyst. (See CRLR Vol. 9,
No. 3 (Summer 1989) pp. 54-55 and
Vol. 9, No. 2 (Spring 1989) p. 1 for
background information on SB 1434
and these reports.) The withdrawal of
the bill sparked critical news stories and
editorials across the state; although
Senator Presley vowed to reintroduce
SB 1434, its prospects for passage
appeared dim.
However, on February 5, the serious
deficiencies in the Board's physician
discipline system and the private peer
review system were thrust into the spot-
light when Los Angeles Superior Court
Judge Judith C. Chirlin sentenced Dr.
Milos. Klvana to 53 years to life in
prison. After a ten-month jury trial,
Klvana had been convicted on 47 felony
counts, including nine counts of second-
degree murder of infants whose mothers
had been overdosed with the labor-
inducing drug Pitocin. (See CRLR Vol.
10, No. 1 (Winter 1990) p. 78 for back-
ground information.) In spite of the facts
that (I) MBC had investigated four of
the deaths occurring between 1982 and
1984; (2) a 1983 memo from one of its
own investigators noted the accumula-
tion of numerous complaints from dif-
ferent sources and urged a full-scale
investigation of Klvana; (3) a February
1984 opinion of one of its own consul-
tants concluded that Klvana had com-
mitted gross negligence leading to one
of the deaths; and (4) Kivana was the
subject of a $1 million medical malprac-
tice award in February 1986, the
Medical Board took no action to restrict
Klvana from practicing medicine until
March 1988-after Klvana had been
arrested and jailed on over 45 felony
counts. (See supra COMMENTARY
("An Open Letter Regarding Physician
Discipline") for extensive background
information on the Klvana trial.)
In sentencing Klvana on February 5,
Judge Chirlin did not restrict her harsh
comments to Dr. Klvana. She cited the
"abject failure" of the Medical Board,
and stated that MBC "must share in the
blame and accept responsibility for at
least some of the deaths in this case."
After detailing the Board's conduct in
the case, Judge Chirlin asked, "And this
is the board that we have to protect us
against unscrupulous and incompetent
doctors? How many more dead babies
or dead patients of other incompetent
doctors will it take before the Board...is
forced to take a serious and indepth look
at its procedures?" Noting that DMQ
had recently completed a review of its
discipline process and pronounced it
"adequate" (see CRLR Vol. 10, No. 1
(Winter 1990) p. 74 for background
information), Judge Chirlin expressed
outrage at the Board's internal investiga-
tion, and stated that "the Board did an
even worse job investigating itself than
it did in investigating Dr. Klvana."
Throughout February and March, the
Board attempted to defend its perfor-
mance on the Klvana case, characteriz-
ing it as an aberration which occurred
during a time the Board had "personnel
problems" later resolved by the depar-
ture of three investigators. However, its
attempts to downplay the case were
short-lived. At a February 28
Sacramento press conference, Senator
Presley reintroduced SB 1434 as SB
2375. Accompanied by Judge Chirlin,
Deputy District Attorney Brian R.
Kelberg (who prosecuted Klvana),
Klvana jury foreman Jaime Pulido, and
Center for Public Interest Law Director
Robert C. Fellmeth, Senator Presley
announced his intention to fill the holes
in the physician discipline process
which had allowed Klvana to victimize
the public for a ten-year period.
Simultaneously, the Office of the
Legislative Analyst released its analysis
of the Board's 1990-91 budget. In 1989,
the Analyst had identified 789 medical
discipline cases which were backlogged
at the Board and unassigned to investi-
gators, most of them involving patient
harm. The Medical Board and CMA
responded by requesting and receiving
the funding to hire eighteen additional
permianent investigators (plus ten limit-
ed-term enforcement positions), but
refused to make any structural changes
in the physician discipline system. This
year, the Analyst noted that-even with
the authority and money to hire new
investigators-the Board's backlog had
actually increased to 870 cases and that,
as of December 1989, only seven of the
eighteen investigator positions had been
filled. The Analyst concluded:
"Consequently, the Board's effective-
ness in protecting the public is question-
able."
In a March 31 report to the legisla-
ture, the Board admitted that its backlog
had further increased to 914 cases dur-
ing the period from October 1, 1989 to
December 31, 1989. At MBC's April
meeting, Executive Director Ken
Wagstaff explained that the 914 figure
was a "short-term peak" and that the
"real" backlog figure had dropped to
about 600 cases as of March 31;
Wagstaff offered no explanation for the
sudden drop. However, in explaining the
914-complaint backlog, he cited the
Board's difficulty in hiring the new
investigators, due to competition from
other state agencies offering higher
salaries. Board staff also noted that it
had a 25% vacancy rate for experienced
investigators, due to continuous losses
of experienced personnel to higher-pay-
ing law enforcement positions. Scarcity
of experienced investigative personnel
jeopardizes the training of rookie inves-
tigators, while also increasing the
caseload per investigator. Finally, MBC
blamed the Department of Consumer
Affairs for its seven-month delay in
approving the job descriptions and
authorizations for the new hires.
Unconvinced, the Senate Business and
Professions Committee passed SB 2375
on April 23 by a vote of 6-2.
In a May follow-up to the Klvana
case and the Board's apparent inability
to improve its statistical performance,
the Los Angeles Times published a two-
part series on the Board's "lagging" dis-
ciplinary system and CMA's overween-
ing influence in the legislature. The Los
Angeles Daily News published a multi-
article series in its May 20 issue on the
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same subjects. Finally, Harvey Levin, an
investigative journalist with the CBS
affiliate in Los Angeles, concluded in
late May an in-depth five-day television
news series on the physician discipline
problem in California. Meanwhile, after
four sets of amendments, CMA-in a
June 6 letter to Senator Presley-finally
agreed to endorse SB 2375. On June 7,
the Senate Judiciary Committee passed
SB 2375 by a vote of 11-0.
Finally, a draft report of the U.S.
Department of Health and Human
Services released in early June noted
that, once again, California ranks near
the bottom in terms of state physician
discipline; in 1987 (the last year for
which statistics are available),
California ranked 42nd among the states
in the number of serious disciplinary
actions per 1,000 licensed physicians.
The report stated that, in general, the
number of medical cases botched by
doctors "far exceeds the number of dis-
ciplinary actions actually imposed" by
state medical boards, and that-like
MBC-most state boards suffer from
huge case backlogs, minimal resources
from physician dues, staff shortages, a
lack of meaningful data by which to
judge performance, and fragmented
structure. The report noted that
California has "relied particularly heavi-
ly" on private "nondisciplinary" actions
against physicians, such as warning let-
ters, educational conferences, and its
diversion program for physicians with
drug, alcohol, and emotional problems.
At the other extreme, the report found
that other states, including Texas, "have
discontinued the use of such private
approaches," citing "public suspicions
of boards being too understanding or
lenient toward physicians."
On June 28, SB 2375 was passed by
the Senate by a vote of 38-0; at this
writing, it is pending in the Assembly
Health Committee.
DMQ Takes Steps to Improve
Complaint Intake System. Last fall,
DMQ Program Manager Vern Leeper
and MBC Assistant Executive Director
Tom Heerhartz finally convinced the
Board to institute a statewide toll-free
complaint number. (See CRLR Vol. 8,
No. 4 (Fall 1988) p. 59 and Vol. 8, No. 3
(Summer 1988) p. 64 for background
information.) The new number-l-800-
MED-BD-CA-is now operational, and
will be published in telephone directo-
ries statewide. For now, calls coming
into the toll-free line are automatically
routed the appropriate MBC regional
office. The system will be able to track
statistics on complaints to MBC, includ-
ing number of calls both by region and
statewide; the total amount of time on-
line both by region and statewide; and
the number of unsuccessful calls (busy
signals). Calls not related to physician
complaints will be rerouted to the appro-
priate department.
In a related matter, at DMQ's April
meeting Leeper urged the Division to
approve a staff motion for a centralized
complaint intake unit (CCIU) which, he
added, would dovetail nicely with the
toll-free number. Under the centralized
plan, all of MBC's consumer service
representatives (CSR), three investiga-
tors, and two physician consultants
would be concentrated in a single unit in
Sacramento, instead of the current
regional offices, and could be reached
directly via the toll-free number. After
computer entry and an initial assessment
of the complaint, it would be sent to the
regional office for investigation. The
prime reason for the CCIU is to stan-
dardize intake procedures and permit
tighter managerial control. Centralized
complaint intake is standard operating
procedure at other large agencies,
including the State Bar.
Ken Wagstaff added that DMQ has
simply "outgrown the old way of han-
dling complaints." He suggested that
sometime "in the far future," two legal
staff positions could be added to the
CCIU to provide preliminary staff
assessment of problematic cases.
DMQ members Frank Albino and Dr.
Eugene Ellis expressed a desire to study
the idea before approving it. Albino
pointed to "extravagant claims" in
Leeper's CCIU memo, observing that
this new proposal is a complete reversal
of a legislative report completed by the
staff just last year, which urged continu-
ation of MBC's existing decentralized
complaint intake system. (See CRLR
Vol. 10, No. 1 (Winter 1990) p. 75 for
background information.)
Leeper, supported by Wagstaff, urged
swift approval and action. A CCIU ser-
vicing northern California could be
operational by June 1 using existing
staff and equipment. But a CCIU servic-
ing the entire state would require a bud-
get change proposal (BCP), which must
be filed by June 1. Pending a BCP
approval, a CCIU servicing the entire
state could be operational by January 1,
1991. The Division finally granted
approval for the CCIU project, but des-
ignated a committee of Dr. Rendel
Levonian and Frank Albino to study it
"in principle".
MBC to Leave DCA? At its February
and April meetings, the full Board fol-
lowed up on recent suggestions
that MBC leave the Department of
Consumer Affairs, the umbrella agency
which provides administrative and legal
services to 38 occupational licensing
agencies. (See CRLR Vol. 9, No. 3
(Summer 1989) p. 55 for background
information on the Board's dissatisfac-
tion with DCA.) At the February meet-
ing, Board President Dr. J. Alfred Rider
reported on his meeting with the
Governor's Office on a possible move to
the Department of Health Services
(DHS); he was advised to proceed slow-
ly and consult with all affected agencies
and departments prior to making any
final decisions. Rider favors the move to
DHS because it would enable MBC to
become affiliated with other health-
related agencies. He deemphasized the
"independent" aspect of such a move,
instead stressing that the move would
make MBC "more effective to protect
the public."
Board member Dr. John Lungren
expressed concern that funding might be
a problem if MBC were located under
DHS, which is much larger than DCA;
public member Ray Mallel stated that
MBC's function is supposed to be one
of consumer protection, which is more
closely aligned with DCA's purpose
than with DHS. After additional discus-
sion, the Board decided to form a Long-
Range Planning Committee to explore
the possibilities and effects of dissocia-
tion with DCA and a move to DHS.
At the April meeting, the Board dis-
cussed inherent problems in a move to
DHS. DHS conducts the Medi-Cal pro-
gram which provides funding for indi-
gent medical care throughout the state.
Moving MBC to DHS may cause some
conflicts with the operation of the Medi-
Cal program, since some of the func-
tions of the two entities overlap. For
example, the state Medi-Cal program
conducts regular eviews of the quality
and efficacy of the care provided by
physicians to Medi-Cal beneficiaries;
while MBC is charged with conducting
this quality of care review for all
California consumers of health care, and
its role is defined as consumer protec-
tion.
Further, there was some confusion as
to the method the Board should use to
request and implement a reorganization.
Some members stated that DCA should
be consulted and included in all discus-
sions; others noted that progress on the
issue with DCA thus far has been slow.
The Long-Range Planning Committee is
scheduled to present a report and recom-
mendations at the Board's September
meeting.
MBC Rulemaking. At its February
meeting, DOL adopted proposed regula-
tory amendments to sections 1351.5 and
1352, Chapter 13, Title 16 of the CCR,
to increase both the biennial renewal
and the initial licensing fees from $290
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to $360. (See CRLR Vol. 10, No. 1
(Winter 1990) p. 76 for background
information.)
At its April meeting, DAHP adopted
with some modifications a proposed
amendment to regulatory section
1374(h), to relax the graduation require-
ment for research psychoanalysts. If
approved, completion of one psycho-
analysis would be "highly recommend-
ed" instead of "required". (See CRLR
Vol. 10, No. 1 (Winter 1990) p. 77 for
background information.)
National Data Bank Implementation
Delayed. Due to concerns raised by
health care providers, the National
Practitioner Data Bank was not imple-
mented on schedule this past spring. The
data bank was designed as a nationwide
program to collect information on
adverse actions against and misconduct
of health care providers. (See CRLR
Vol. 10, No. 1 (Winter 1990) p. 75 for
background information.) The data bank
is not intended for public access, but is
designed to improve communication
between health care provider and insur-
ance licensing agencies of the various
states. The federal government post-
poned the data bank because of confu-
sion relating to the reporting forms and
procedures. The data bank is scheduled
for implementation between June and
September 1990.
CMA Medical Practice Opinions. At
the full Board's February meeting, the
Board entertained a presentation by
CMA President-elect Dr. Charles Plows,
who discussed CMA's Medical Practice
Opinions (MPO), which are published
as part of its Peer Review Manual and
its publication, The California
Physician. These opinions are prepared
and reviewed annually by 24 CMA sci-
entific advisory panels, and based on
their training, experience, and a review
of the current literature regarding diag-
nosis, treatment, and procedures. The
opinions are informational only and are
not intended to be interpreted as direc-
tives, instructions, or policy statements.
However, Dr. Plows claimed that CMA
may no longer be able to sponsor this
"worthy program" because of the
increased risk of liability: third party
payors sometimes use the opinions as a
basis for refusing to pay physicians for
services which may not be advised in
the MPOs. Consequently, when physi-
cians have been refused payment for
these procedures, they have unsuccess-
fully sued CMA and insurance compa-
nies for antitrust violations. Dr. Plows
suggested the program could be saved if
it were cloaked in the protection of
"state action " by publishing the MPOs
in MBC's Action Report publication.
This suggestion spurred a lively dis-
cussion regarding Board sponsorship of
these opinions. Public members Bruce
Hasenkamp and Alfred Song opposed
the idea, noting the risk of liability
despite any disclaimers which may be
included in the Action Report. They also
pointed out that the Board's interests are
not the same as those of a trade associa-
tion; such a close association would be
improper. Further, the Board's publica-
tion of these opinions might be con-
strued as "underground rulemaking"; the
only alternative would be to formally
adopt each and every MPO through the
rulemaking process.
However, DMQ public member
Frank Albino argued that the state
should extend protection when the inter-
ests of CMA and the Board are coinci-
dentally similar; the opinions may be a
valuable tool to appraise physicians of
accepted practices and are also available
to the public on request. He insisted that
the opinions would not be definitive
legal standards but a "service" providing
guidance. MBC Assistant Executive
Director Tom Heerhartz stated that the
opinions are valuable, and suggested
that the Board work with the CMA
regarding a possible joint venture. A
motion to study such a joint venture was
carried by a narrow majority.
Proposed Legislation to Increase
Postgraduate Training Requirements. At
its November 30, 1989 meeting, DOL
approved a proposal to increase the
postgraduate training (PGT) require-
ments prior to obtaining full licensure in
California. The Division's preferred pro-
posal would increase required PGT from
one to three years; during the first two
years, residents would receive no provi-
sional licensure. The proposal would
eliminate the opportunity for resident
"moonlighting" until the third and final
year of PGT, during which DOL could
grant a provisional license. (See CRLR
Vol. 10, No. 1 (Winter 1990) pp. 75-76
and Vol. 9, No. 4 (Fall 1989) pp. 62-63
for extensive background information.)
Assemblymember Filante, the only
physician member of the Assembly, was
selected by the Division to carry the leg-
islation. DOL member Dr. Galal Gough
agreed to work with Filante to arrive at a
proposal that is "politically feasible."
Physicians, interns, and residents, as
well as some hospital administrators,
continue their opposition to the legisla-
tive proposal. At DOL's February meet-
ing, Dr. Edward Gomez of UC Davis
expressed "serious concerns" over the
proposal. While he recognized the need
for increased PGT, he believes that the
current proposal would burden medical
institutions (residents would not be
allowed to sign prescriptions, etc.) and
prevent residents from assuming pro-
gressive responsibilities. Without a pro-
visional licensee, residents would be
subject to an "all or none" situation
without incremental steps toward full
licensure. Only during the third year
could the resident practice provisionally.
Dr. Gomez further stated that one year
of PGT is more than sufficient for the
"essential" provisional licensee, and
argued that a two-year internship with
no increases in responsibility would
simply be repeating the internship with-
out any further benefits of learning.
At DOL's April meeting, CMA
announced that its House of Delegates
has taken the position that students from
U.S.-accredited medical schools ought
not to have to face additional PGT
requirements. However, the legislature
would have to make a "finding" that
would warrant discrimination between
U.S. and foreign medical students to jus-
tify disparate postgraduate training
requirements.
Staff also reported that Assembly-
member Filante is now leaning toward
an increase in PGT requirements to two
years, not three. DOL member Dr. Rider
expressed his support for a two-year
PGT requirement; however, he would
not grant a provisional license for moon-
lighting until after completion of the two
years of training.
Neal Parker, representing the UCLA
School of Medicine, voiced his approval
of a two-year PGT requirement.
Additionally, Parker expressed concern
over the lack of supervision of moon-
lighting residents. On the other hand,
Parker recognized the real need for a
supervised provisional license for sec-
ond-year resident physicians to help
hospitals with the signing of death cer-
tificates and prescription orders.
Michael Laufer, representing the
California House Officer Medical
Society (CHOMS), expressed his con-
cerns over a potential reduction in care
in underserved areas which might result
from moonlighting restrictions.
Additionally, Laufer spoke on behalf of
female residents who, having recently
given birth, might require an opportuni-
ty to take a short recess from the PGT
program before completing the require-
ment.
Following these and other comments
by Division and various public mem-
bers, Executive Director Ken Wagstaff
suggested that the Division delay its
final decision until the June meeting.
Teaching Requirements for Directors
of Medical Education. At DOL's
February meeting, in response to a
request by DOL, MBC legal counsel
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Foone Louie presented a legal interpre-
tation of Business and Professions Code
section 2453 as it relates to teaching
appointments in Section 1324 clinical
training programs. At DOL's November
1989 meeting, the Division had ques-
tioned the propriety of permitting a doc-
tor of osteopathy (DO) to hold the posi-
tion of Director of Medical Education in
a Section 1324 program. (See CRLR
Vol. 10, No. 1 (Winter 1990) p. 76 and
Vol. 9, No. 3 (Summer 1989) p. 56 for
background information on Section
1324 programs.)
After an examination of the appropri-
ate law, Mr. Louie noted that, while sec-
tion 2453 requires that holders of DO
and MD degrees be treated equally, an
exception to the requirement of equal
treatment for DOs lies in the area of
medical education. In this area, it is
probably permissible to discriminate
against DOs in favor of MDs, if so
desired. Although not explicitly permit-
ted, Mr. Louie advised that, by analogy,
a reasonable argument could be made to
permit discrimination in favor of MDs
with respect to postgraduate training. To
avoid any future ambiguity, however,
Mr. Louie strongly advised the Division
to seek legislation or adopt a regulatory
change which would "bridge the gap in
the law" and unequivocally permit such
preference for MDs over DOs in
Director of Medical Education posi-
tions.
Following Mr. Louie's legal advice,
Dr. Rider stated that it would be the
Board's official position not to allow a
DO to become the director of a post-
graduate training program for MDs.
Postgraduate Training for Foreign
Medical Graduates (FMGs). In its con-
tinuing effort to revise and improve
Section 1324 clinical training programs,
DOL discussed preliminary revisions to
Section 1324 at its February meeting.
The Division recently reaffirmed its
commitment to Section 1324 programs,
in the belief that FMGs have difficulty
securing residencies in the United
States. (See CRLR Vol. 10, No. 1
(Winter 1990) p. 76; Vol. 9, No. 3
(Summer 1989) p. 56; and Vol. 9, No. 2
(Spring 1989) p. 61 for background
information.)
This discussion was not without con-
troversy, however, as representatives
from various organizations volunteered
their comments. Dr. Williams, Dean of
the UC Davis School of Medicine, was
greatly concerned over the apparent lack
of adequate FMG preparation prior to
postgraduate training. Dr. Williams
urged the Division to eliminate the
Section 1324 programs and allow exist-
ing state programs to handle FMGs.
DOL's Dr. Gough stated that he dis-
approved of the cost of some Section
1324 training programs; it has been
reported that some FMGs have paid as
much as $35,000 to secure a Section
1324 program position. Since FMGs are
undoubtedly performing services of
value to the hospitals at which they
train, they should not have to pay for
Section 1324 training. Mary Robinson,
representing California House Officer
Medical Society (CHOMS), registered
similar concerns regarding the
"exploitative" nature of the Section
1324 programs which require FMGs to
perform services without compensation.
At DOL's April meeting, Section
1324 programs were blasted as "inferior
and unsoundly based." Compared to
ACGME-accredited programs, the
Section 1324 programs appear to be
"second-rate," according to DOL mem-
ber Dr. Jerome Unatin. Public member
Ray Mallet announced that he had
reconsidered his earlier support for the
programs, and now agreed that such
programs should be discontinued.
Michael Laufer (CHOMS/CMA)
stated that he has had experience with
three trainees in the Section 1324 pro-
grams, and described them as untrust-
worthy and having "uniform skill
deficits" as compared with other
trainees at the same level. Laufer would
recommend continuing the programs,
but would not necessarily allow comple-
tion of a Section 1324 program to lead
to a license.
Dr. Steve Bass, director of a Section
1324 program, stressed the differences
in training throughout the country. Bass
would like to see more cooperation from
the medical universities in screening out
those who do not yet appear to be suffi-
ciently skilled to obtain a license. DOL
President Dr. Frederick Milkie reminded
the Division that there are currently only
about seven trainees remaining in the
Section 1324 programs.
DOL was scheduled to revisit this
matter at its June meeting.
Canadian Licensing Exam Satisfies
FLEX. At its April meeting, DOL unani-
mously accepted the Licentiate of the
Medical Council of Canada (LMCC)
exam in lieu of components I and 2 of
the Federation Licensing Examination
(FLEX). Per subsection (a) of section
1328 of Chapter 13, Title 16 of the
CCR, taking and passing all parts of the
LMCC will now qualify an applicant
under section 2101 or 2102 of the
Business and Professions Code to com-
mence postgraduate training in a
California hospital. (See CRLR Vol. 9,
No. 4 (Fall 1989) p. 65 for background
information.)
Ken Wagstaff explained that the
Canadian examinations developed in a
similar fashion to the U.S. examinations
because the same accreditation agency
applies to both Canada and the United
States. California joined 42 other states
in accepting the Canadian exam.
LEGISLATION:
SB 2375 (Presley), as amended June
14, would make numerous changes in
DMQ's physician discipline system (see
supra MAJOR PROJECTS). Some of
the more significant provisions of the
bill would accomplish the following:
-enhance and improve required
reporting of suspected incidents of
physician incompetence or gross negli-
gence to the Medical Board, for tracking
and investigation by the Board as appro-
priate; for example, the bill requires
coroners to report evidence of a physi-
cian's gross negligence, district attor-
neys to report felony charges against
physicians and to transmit certain felony
preliminary hearing transcripts, court
clerks to transmit conviction records of
physicians, and probation officers to
submit probation reports;
-increase the penalty against hospi-
tals and medical facilities which fail to
report adverse peer review action (e.g.,
revocation, suspension, or denial of hos-
pital privileges) to the Medical Board,
as required by section 805 of the
Business and Professions Code;
-provide for the appointment of a
Chief Counsel within the Bureau of
Health Quality Enforcement in the
Attorney General's Office; this chief
prosecutor would direct a group of pros-
ecutors who would specialize in medical
discipline cases;
-create the Medical Quality Panel
(MQP), a special panel of administrative
law judges within the existing Office of
Administrative Hearings, which would
preside exclusively over medical disci-
pline cases instead of hearing a variety
of professional discipline cases emanat-
ing from the forty boards and bureaus
within the Department of Consumer
Affairs; and
-authorize DMQ and the MQP to
issue interim orders preventing a physi-
cian from practicing pending the conclu-
sion of the disciplinary proceeding,
where the evidence and circumstances
so justify.
AB 3563 (Filante) was CMA's alter-
native to SB 2375 (Presley). It would
have increased penalties for failing to
make required peer review reports;
required applicants for MBC licensure
to be fingerprinted and evaluated for
character and fitness; required prosecut-
ing attorneys to report felony charges
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against licensees; required court person-
nel to report convictions of licensees
and send felony preliminary hearing
transcripts; and required coroners to
report incompetence of physicians and
surgeons. This bill was dropped when
CMA decided to support SB 2375 on
June 6.
AB 3932 (Speier), as introduced
March 2, would define as unprofession-
al conduct the charging of an excessive
fee, and would authorize the recovery of
DMQ's costs for investigating the viola-
tion of that provision, in specified cir-
cumstances. This bill is pending in the
Senate Business and Professions
Committee.
AB 4088 (Friedman), as amended
May 25, would provide that it is a crime
for any licensed physician who has
undertaken the care of a dependent per-
son, or whose duties of employment
include an obligation to care for a
dependent person, or to directly super-
vise others who provide direct patient
care, who intentionally or with gross
negligence, under circumstances or con-
ditions which cause great bodily harm,
serious physical or mental illness, or
death, fails to provide for the dependent
person's care or commits an act or omis-
sion which causes great bodily harm,
serious physical or mental illness, or
death.
This bill would also provide that
whenever a person is convicted of vio-
lating these provisions, the court shall
immediately send notice of that convic-
tion identifying the dependent person by
name and supplying the license number
of the convicted person to the appropri-
ate licensing board, which shall then
conduct a full and timely investigation
of the matter to determine what disci-
plinary action is deemed appropriate.
This bill is pending in the Senate
Judiciary Committee.
AB 2856 (Isenberg). Under existing
law, participants in certain peer review
activities, including peer review com-
mittees of certain licentiates of the heal-
ing arts, are immune from liability with
respect to specified review of the quality
of services provided by professionals
subject to that review, if the member
acts without malice, makes a reasonable
effort to obtain the facts, and acts with a
reasonable belief that the action is war-
ranted by the facts. Existing law extends
similar immunity from liability to non-
malicious acts of members of peer
review committees of certain physician
malpractice interindemnity arrange-
ments. As amended June 14, this bill
would substantially revise these provi-
sions, and would limit the above immu-
nity to review of the quality of care or
services conducted by members of these
committees who are volunteers. The bill
would make this immunity conditional
upon satisfying requirements of the bill
for reporting defined adverse actions to
governmental licensing agencies.
Existing law, with certain exceptions,
precludes discovery in civil actions of
the proceedings or records of staff com-
mittees of specified health professionals
performing quality of care review. This
bill would specify that these provisions
apply only to committees composed
solely of volunteers. This bill would
also specify that these provisions do not
preclude a governmental licensing or
regulatory agency from discovering
records of, or testimony in, those com-
mittees' proceedings concerning a prac-
titioner subject to the proceedings. This
bill is pending in the Senate Judiciary
Committee.
SB 2365 (Keene), as amended June
19, would modify section 650 of the
Business and Professions Code, which
prohibits MBC licensee physicians from
receiving any type of compensation or
inducement for referring patients, but
provides that it is not unlawful for a
licensee to refer a person to a laboratory,
pharmacy, clinic, or health care facility
solely because the licensee has a propri-
etary interest or co-ownership in the
facility. This bill would limit the above
provision allowing referrals to circum-
stances where the return on investment
for the proprietary interest or co-owner-
ship is proportional to the amount of
capital investment of the licensee. The
bill would also provide that the payment
or receipt of consideration based on a
percentage or similar type of contractual
arrangement shall not be unlawful under
the above provisions if the consideration
is commensurate with the value of the
services furnished by the recipient to the
payor. This bill is pending in the
Assembly Health Committee.
AB 3955 (Speier), as amended June
19, would require DMQ, when review-
ing a physician's practice during any
investigation, to utilize peers who are
diplomates from the same specialty
board as the licensee, or members of the
same specialty academy, society, associ-
ation, or college, as defined. This bill,
which the Board opposes due to the per-
ceived danger of having "quacks"
review "quacks", is pending in the
Senate Business and Professions
Committee.
SB 660 (Watson), as amended June 6,
would require the Office of Statewide
Health Planning and Development to
establish three county pilot programs,
with specified locations, to establish
physician and surgeon peer review bod-
ies in nursing facilities. The peer review
bodies would review the quality of med-
ical care given by physicians and sur-
geons to any and all patients in the par-
ticipating facilities until June 30, 1993.
The bill would prescribe immunity for
participation by physicians and surgeons
in the peer review programs; and partici-
pating nursing facilities would have lim-
ited liability. This bill is pending in the
Assembly Judiciary Committee.
SB 1911 (Mello), as amended May
29, would amend existing elder abuse
reporting requirements, to specify that
any person who fails to report an inci-
dent of elder or dependent adult abuse,
as required by law, is guilty of a misde-
meanor. This bill is pending in the
Assembly Ways and Means Committee.
SB 2328 (Killea). Existing law pro-
hibits a provider of health care from dis-
closing medical information regarding a
patient of the provider without first
obtaining an authorization, except under
specified circumstances. This bill would
authorize a provider of health care to
disclose medical information regarding
a patient when the disclosure is other-
wise specifically authorized by law.
The bill would also amend section
410 of the Health and Safety Code to
require physicians to report to the local
health officer patients 14 years and older
who have a disorder involving lapses of
consciousness, unless the information is
disclosed during a confidential commu-
nication between patient and psy-
chotherapist and suggests evidence of
blackouts due to alcohol abuse without
indicating that alcoholism is present,
and unless the physician reasonably
believes the patient will not ever be able
to operate a motor vehicle. If the physi-
cian reasonably and in good faith
believes that the reporting of a patient
would serve the public interest, the bill
would authorize the physician to report
a patient's condition to the local health
officer even if the report is not required
under DHS' definition of the above dis-
orders. The bill would also require local
health officers to report the information
directly to the Department of Motor
Vehicles, and would prevent physicians
who make such reports from being civil-
ly or criminally liable to a patient for
making any report required or autho-
rized pursuant to the above provision.
This bill passed the Senate on June 14
and is pending in the Assembly Health
Committee.
SB 2239 (Doolittle), as amended
May 1, would delete the requirement
that physicians purchase summaries on
blood transfusion options from the
Board for distribution to their patients.
Under the bill, the written summary
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could be obtained from the Board or
from clinics, health facilities, and blood
collection centers. The bill is pending in
the Assembly Health Committee.
SB 2192 (Watson), as amended May
24, would create the Commission on the
Allied Health Professions in the Office
of Statewide Health Planning and
Development. The Commission would
conduct a study on the role of allied
health personnel, project future needs
and availability, and review other issues,
and report its findings to the Governor
and legislature. This bill is pending in
the Assembly Health Committee.
AB 3272 (Filante), as introduced
February 26, would require the Board to
report to the Assembly Health
Committee by January 1, 1992, any rec-
ommendations on increasing the post-
graduate training requirements for appli-
cants for licensure as a physician and
surgeon. (See supra MAJOR PRO-
JECTS.) This bill is currently pending in
the Senate Business and Professions
Committee.
AB 3584 (Speier), as amended June
19, would provide that no member of a
licensing or regulatory board, bureau, or
commission within DCA shall accept
any gift of $10 or more per month or
honorarium from any person subject o
the authority of that board, bureau or
commission (with the exception of gifts
from family members). The bill would
also require board members to disclose
on the record any personal or profes-
sional relationship, as specified, with
any individual or entity appearing
before the board, bureau, or commission
at any hearing or other proceeding of
that body, and to file a report with the
Fair Political Practices Commission on
the individual's or entity's appearance
and the member's relationship with that
individual or entity. It would also set
forth legislative findings and declara-
tions regarding the reporting by mem-
bers of regulatory bodies of the receipt
of gifts. This bill is currently pending in
the Senate Governmental Organization
Committee.
AB 3203 (Speier). Existing law does
not limit the hours that a physician and
surgeon may work while enrolled in a
postgraduate training program. As
amended June 13, this bill would pro-
hibit any hospital participating in post-
graduate physician and training from
allowing a participating resident physi-
cian and surgeon to work in either clini-
cal or didactic duty more than a speci-
fied number of hours, and would require
the hospital to direct the resident physi-
cian not to provide outside care in
excess of these limits. These provisions
would become operative on July 1, 1991
for specified private hospitals, and on
July 1, 1992 for publicly funded hospi-
tals only if the Auditor General makes
certain findings by July 1, 1991 con-
cerning the adoption of those work lim-
its. This bill is pending in the Senate
Business and Professions Committee.
SB 2036 (McCorquodale), as intro-
duced February 16, would provide that a
physician and surgeon may include in
advertising a statement that he/she is
certified or eligible for certification by a
private or public board or parent associ-
ation, if that board is either a specific
private board or a board or association
with equivalent requirements approved
by the physician and surgeon's licensing
board. This bill passed the Senate on
June 13 and is pending in the Assembly
Health Committee.
SB 2388 (Russell), as introduced
February 28, would require DOL, in
determining its continuing education
requirements, to consider including (1) a
course in the early detection and treat-
ment of substance-abusing pregnant
women; and (2) a course in the special
care needs of drug-addicted infants, to
be taken by those licensees whose prac-
tices are of a nature that there is a likeli-
hood of contact with such women or
infants. This bill is currently pending in
the Assembly Health Committee.
SB 2827 (Roberti), as amended April
26, would require DOL to encourage
every physician and surgeon, and
require the State Board of Pharmacy to
encourage every licensed pharmacist. to
take a course in geriatric pharmacology
as part of his/her continuing education
requirements. This bill is pending in the
Assembly Health Committee.
The following is a status update on
bills previously reported in CRLR Vol.
10, No. 1 (Winter 1990) at pages 77-78:
SB 1802 (Greene), as amended May
15, would make it unprofessional con-
duct for a physician and surgeon to per-
form repeated acts of clearly excessive
prescribing, furnishing, or administering
of drugs or treatment; but a physician
and surgeon could prescribe or adminis-
ter controlled substances to a person in
the course of treatment of that person
for intractable pain. This bill is pending
in the Assembly Health Committee.
AB 1565 (Sher), as amended March
14, includes within the section 805 defi-
nition of peer review bodies, the medi-
cal or professional staff of a designated
postsurgical recovery care demonstra-
tion project. It also provides that peer
review bodies include any entity con-
sisting of or employing more than 25
health care licentiates of the same class,
eliminating the requirement for inclu-
sion within the definition that the entity
have a committee which functions for
the purpose of reviewing the quality of
professional care; but it specifically
requires those entities to have such a
review committee. This bill has been
signed by the Governor (Chapter 196,
Statutes of 1990).
LITIGATION:
In People v. Klvana, No. A791288
(Los Angeles County Superior Court),
Judge Judith C. Chirlin sentenced Dr.
Milos Kivana to 53 years to life in
prison upon his convictions on 47 felony
counts. (See infra COMMENTARY and
MAJOR PROJECTS; see also CRLR
Vol. 10, No. I (Winter 1990) p. 78 for
background information on the Klvana
case.)
In an unpublished decision released
on February 26, 1990, the First District
Court of Appeal completely reversed its
earlier unpublished decision of January
5, 1990, in Le Bup Thi Dao v. Board of
Medical Quality Assurance. This civil
rights action alleges a two-year pattern
of discrimination by DOL against
Vietnamese applicants for medical licen-
sure. (See CRLR Vol. 9, No. 4 (Fall
1989) pp. 64-65; Vol. 9, No. 3 (Summer
1989) pp. 57-58; Vol. 7, No. 4 (Fall
1987) pp. 53-54; and Vol. 7, No. 2
(Spring 1987) p. 1 for extensive back-
ground information on this case.)
On January 5, the appellate
court-ruling on petitions for review
filed by both the Center for Public
Interest Law (on behalf of the plaintiff
Vietnamese physicians) and the
Attorney General's Office (on behalf of
the Board and individually-named mem-
bers and staff)-held that (1) the Board
is not liable under 42 U.S.C. §1981,
because there is no contractual relation-
ship between plaintiffs and the Board;
and (2) the individual defendants may
not assert immunity from damages lia-
bility solely with self-serving declara-
tions; in any event, plaintiffs have raised
a triable issue of fact as to the individual
defendants' intent to discriminate.
Following the January ruling, both
sides immediately petitioned for recon-
sideration. On February 5, the court
decided to grant rehearing on its own
motion, and denied the petitions for
reconsideration as moot.
On February 26, the court released a
new unpublished opinion. In it, the court
reversed its ruling on the section 1981
issue, holding that the agency may be
liable under section 1981, but not for
damages. Under a controversial U.S.
Supreme Court plurality ruling issued
last summer, a governmental institution
which is found to have violated section
1981 may only be liable for damages
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under section 1983 of the federal civil
rights act, and section 1983 does not
apply to states. Thus, in the words of the
court, "although defendants may have
lost this battle, plaintiffs cannot win the
war."
In its second ruling, the court
reversed itself again. On the issue
whether the individual defendants may
be held liable for damages, the court
found "uncontradicted evidence" that
the defendants were acting only in their
official capacities, based only upon the
self-serving declarations of the individu-
al defendants. Persons acting in their
official capacities are tantamount to
"states", which are not liable for dam-
ages under section 1983. Thus, state
officials apparently may commit inten-
tional civil rights violations, assert that
they were acting in their "official capac-
ities", and become immune from any
damages liability.
On May 17. the California Supreme
Court denied CPIL's petition for review
of the First District's unpublished
February 26 opinion. CPIL is contem-
plating a petition for certiorari to the
U.S. Supreme Court.
In Austin v. McNamara, 90 D.A.R.
2608, No. CV 88-04268 (C.D. Cal., Feb.
20, 1990), a federal district court ruled
that doctors and a hospital are immune
from antitrust liability when conducting
legitimate peer review activities. In a
case of first impression, defendants'
motion for summary judgment was sus-
tained by the court, which cited antitrust
protection under the Health Care
Quality Improvement Act (HCQIA), 42
U.S.C. § 11101 et seq. Congress enacted
the HCQIA in 1986 to provide an incen-
tive for physicians to become involved
in peer review activities. The HCQIA
mandates due process requirements
which must be followed by the hospi-
tal's reviewing body when the hospital
staff privileges of a physician are in
question. In the present case, Dr. George
Austin, a neurosurgeon in Santa
Barbara, filed an antitrust cause of
action against staff physicians and Santa
Barbara Cottage Hospital. The district
court, however, ruled that defendants
were shielded under the HCQIA since
their peer review actions were "in the
reasonable belief that the action was in
furtherance of quality health care,"
afforded Dr. Austin due process in the
form of adequate notice and a hearing,
and were reasonably supported by the
evidence presented to them.
RECENT MEETINGS:
At the full Board's February meeting,
Dr. Rendel Levonian gave a brief report
on Federation of State Medical Boards
(FSMB) activities. Primarily. the
National Board of Medical Examiners
(NBME) and a Federation committee
have received American Medical
Association approval to create a uniform
national examination on medical licen-
sure. (See CRLR Vol. 9, No. 4 (Fall
1989) p. 63 for background informa-
tion.) Though still working on the
details, the United States Medical
Licensing Examination (USMLE)
would consist of three parts or steps, the
last step to be taken during the postgrad-
uate training period.
At its February meeting, DMQ
received a report from Program
Manager Vein Leeper concerning a new
cooperative data sharing program in Los
Angeles County. The program is a joint
effort between the Narcotics Division of
the Los Angeles Police Department and
DMQ investigators. Under the coopera-
tive data sharing program, LAPD and
DMQ will share access to drug enforce-
ment data. The program is designed to
reduce duplication of effort through the
sharing of intelligence information con-
cerning drug usage and distribution
within the medical community.
At its April meeting, DAHP decided
to hold a joint meeting with the presi-
dents of the allied health committees in
early September, to discuss the future of
DAHP and a future joint diversion pro-
gram. Currently, three other allied health
agencies have or are seeking to imple-
ment diversion programs for their own
licensees. Most recently, the Physical
Therapy Examining Committee pro-
posed to include their licensees in
DMQ's diversion program for physi-
cians, but was rejected by DMQ.
Relatedly, DAHP Program Manager
Linda McCready and DCA attorney
Greg Gorges will prepare draft legisla-
tion that will clarify DAHP's relation-
ship with the allied health committees, a
topic of continuing concern. (See CRLR
Vol. 10, No. 1 (Winter 1990) p. 77 and
Vol. 9 No. 4 (Fall 1989) pp. 63-64 for
background information.)
FUTURE MEETINGS:
September 6-7 in San Diego.
November 15-16 in Sacramento.
ACUPUNCTURE COMMITTEE
Executive Officer: Lynn Morris
(916) 924-2642
The Acupuncture Committee (AC)
was created in July 1982 by the legisla-
ture as an autonomous body; it had pre-
viously been an advisory committee to
the Division of Allied Health
Professions (DAHP) of the Medical
Board of California.
Formerly the "Acupuncture Examin-
ing Committee," the name of the
Committee was changed to "Acupunc-
ture Committee" effective January 1,
1990 (Chapter 1249, Statutes of 1989).
That statute further provides that on and
after July 1, 1990, and until January 1,
1995, the examination of applicants for
a license to practice acupuncture shall
be administered by independent consul-
tants, with technical assistance and
advice from members of the Committee.
Pursuant to Business and Professions
Code section 4925 et seq., the Commit-
tee sets standards for acupuncture
schools, monitors students in tutorial
programs (an alternative training
method), and handles complaints against
schools and practitioners. The
Committee is authorized to adopt regu-
lations, which appear in Chapter 13.7,
Title 16 of the California Code of
Regulations (CCR). The Committee
consists of four public members and five
acupuncturists. The legislature has man-
dated that the acupuncturist members of
the Committee must represent a cross-
section of the cultural backgrounds of
the licensed members of the profession.
MAJOR PROJECTS:
Examination Scandal Update. On
January 31, Chae Woo Lew, former
chair of the Acupuncture Committee,
was sentenced to five years in prison for
bribery-related conspiracy charges stem-
ming from his position as chair. (See
CRLR Vol. 9, No. 4 (Fall 1989) p. 65;
Vol. 9, No. 3 (Summer 1989) p. 58; and
Vol. 9, No. 2 (Spring 1989) p. 64 for
background information.) This maxi-
mum sentence was handed down after a
two-day hearing in Los Angeles.
Leniency was apparently denied due to
Lew's lack of cooperation in identifying
acupuncturists he aided in becoming
fraudulently licensed. Initially, Lew had
plea-bargained, resulting in the dropping
of 56 bribery charges against him.
At the Committee's January 25 meet-
ing, staff reported that Senator
Rosenthal wants to carry legislation to
address the question of the competency
of the many licensees licensed during
the examination scandal. The
Committee members have agreed that
something must be done to address the
current lack of confidence in the exami-
nation process during that period. At the
meeting, the Committee discussed the
possibility of a mandatory, specific
course of continuing education (CE) as a
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method for assuring minimal compe-
tence of those already licensed.
However, licensed acupuncturists and
school representatives expressed disap-
proval of such a plan, arguing that CE to
ensure competency of those already
licensed shifts the burden to the schools
and licensees rather than leaving the
burden on AC, and urging that some
financial relief be afforded practitioners
should a mandatory remedial CE plan
be adopted.
Approval of Acupuncture Schools.
Beginning September 1, 1990, all
acupuncture schools will be required to
meet State Department of Education
(SDE) standards. Until that time, the
Committee will continue to monitor and
grant approval for these vocational
schools. Between now and September 1,
1990, the Committee may be faced with
approving schools which, while they
meet AC standards, may not be up to
SDE standards.
Examinations. Hoffman Research
Associates (HRA) is the independent
exam consultant which will be adminis-
tering future AC licensing examinations.
According to HRA's analysis of the pre-
vious year's clinical examination, the
needle insertion portion of the exam is
indefensible as a testing modality. HRA
concluded that this knowledge could be
tested elsewhere, that there are liability
problems with self-insertion of needles,
and that it could change the disposition
of the examinee. HRA recommended
that portion of the examination be delet-
ed.
At AC's March 10 meeting, the
Committee passed a motion, with only
one dissenting vote, that the needle self-
insertion portion of the clinical exam be
retained in order to protect the public by
adequately examining the applicant.
Also at the March meeting, the chair
of the Examination Subcommittee dis-
cussed recommendations made at a
recent Subcommittee meeting. The
Subcommittee decided that HRA should
report to the Subcommittee once a week
regarding the security measures for the
exam to enable the Subcommittee to
evaluate HRA's work; and that
Subcommittee members should be pre-
sent at the examination to oversee its
administration.
Dr. Norman Hertz of the Department
of Consumer Affairs' Central Testing
Unit was also present at the meeting. He
explained that it is his role to oversee
the administration and security of the
examination, and that the Subcommittee
members are to act as advisors. Hertz
advised that the contract with HRA
specifies reporting requirements with
which HRA has compiled, and that
HRA should not be requested to submit
weekly reports. Furthermore, Hertz stat-
ed that attendance by all Subcommittee
members at he examination would be
inappropriate, but that one representa-
tive could be chosen to attend.
Tutorial Program. At its March
meeting, AC adopted the following rec-
ommendations of the Tutorial and
Continuing Education Subcommittee:
(1) an associate of arts degree or sixty
college credits of general education
should be required as a prerequisite to
beginning a tutorial program; (2) tutorial
students should be required to log the
same number of hours as those in the
licensed schools (3,798 total hours); and
(3) tutorial students should be required
to keep a log of patient visits and should
be subject to random audit by AC.
These recommendations will now be
drafted as proposed regulatory changes
and considered during a formal rule-
making proceeding.
Future of the Division of Allied
Health Professions. Retired Senator
Alfred Song, a public member of the
Medical Board's DAHP, circulated a
memo to all members of MBC dated
December 13, 1989. Song analyzed the
current authority of DAHP over the
eight committees and boards regulating
various health professions which are
within the jurisdiction of DAHP. The
Acupuncture Committee is within
DAHP's jurisdiction, and was singled
out by Song as an example of the failure
of the system as DAHP's authority over
these boards and committees has been
"diluted, diminished, eroded, fragment-
ed, ineffectual, and in some instances
virtually nonexistent" as a result of the
enactment of various practice acts.
Song cited the effectiveness of orga-
nized acupuncture's legislative advoca-
cy in removing nearly all restrictions on
the practice of acupuncture. Further-
more, he stated that the acupuncture
examination scandal could have been
minimized with less Committee autono-
my and the existence of more effective
oversight on the part of DAHP. Song
recommended that DAHP seek legisla-
tion to reinstate the authority and
responsibility of DAHP over these
boards and committees.
LEGISLATION:
SB 633 (Rosenthal) requires AC to
contract with an independent consultant
to conduct an evaluation and analysis of
acupuncture tutorial programs and the
requirements for licensure required of
foreign-trained and out-of-state appli-
cants. The bill also increases continuing
education requirements to 40 hours and
specifies subject requirements, which
are operative until January 1, 1993. The
bill was signed by the Governor on May
22 (Chapter 103, Statutes of 1990).
AB 3242 (Lancaster), the Department
of Consumer Affairs' omnibus bill,
would stagger the terms of office of the
members of the Acupuncture Commit-
tee. This bill is pending in the Senate
Business and Professions Committee.
AB 3836 (Eastin) would have
changed the name of the Committee to
the Acupuncture Board. It would also
have revised the composition of the
Board to include four acupuncturists,
one physician, and six public members.
At its March meeting, AC passed a
unanimous motion to oppose this bill,
because it "does nothing to serve the
public." Assemblymember Eastin subse-
quently dropped the bill.
LITIGATION:
At its March meeting, AC decided
that "the public and the profession
would be best served by settling"
Coalition for the Advancement of
Acupuncture Practice, et al. v.
Acupuncture Examining Committee, et
al., No. 891325 (San Francisco Superior
Court). (See CRLR Vol. 9, No. 2 (Spring
1989) p. 63; Vol. 8, No. 3 (Summer
1988) p. 66; Vol. 8, No. 2 (Spring 1988)
pp. 64-65 for background information.)
AC voted unanimously to approve the
settlement based on the unconditional
dismissal of the case and a payment of
up to $17,500.
RECENT MEETINGS:
At AC's January 25 meeting, the
Committee established a Scope of
Practice Subcommittee, and charged it
with defining and clarifying the practice
of acupuncture, and setting boundaries
for the scope of practice of licensed
acupuncturists. The Subcommittee's
duties will also include looking at new
techniques which are constantly evolv-
ing in the profession.
Also at that meeting, AC Chair Dr.
David Chen appointed members to AC's
other subcommittees, which include
Administration, Examination, Schools,
Tutorial and Continuing Education, and
Enforcement.
Executive Officer Lynn Morris
reported that, in the past, AC has not
been collecting all accrued fees and that
the internal audit unit recommended that
a "fee change request" be adopted and a
new audit number established to collect
these fees. Legal counsel questioned
AC's authority to collect these fees. This
issue will be investigated and discussed
again at a future meeting.
At a March 15 emergency meeting,
AC discussed SB 633 (Rosenthal) and
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AB 3836 (Eastin). (See supra LEGIS-
LATION). Regarding SB 633, the AC
voted unanimously to support the bill
with the following clarifications: (1) the
evaluation contract would be a "one
time only" requirement; (2) the consul-
tant's analysis would be "recommenda-
tions" only; and (3) AC retains authority
to decide upon implementation of any
recommendations. These proposals clar-
ifications were forwarded to Senator
Rosenthal.
There was lengthy discussion regard-
ing then-pending AB 3836 (Eastin),
which proposed to dissolve the current
AC and create a new Acupuncture
Board with a majority of public mem-
bers. The AC voted unanimously to
oppose the measure for the following
reasons: (1) it was perceived as an insult
to the current members and the work
they are doing; (2) the minority of
acupuncturists on a new board would
limit the Committee's ability to monitor
the profession; (3) AC has matured and
been educated; and (4) the legislature
has recently complimented AC in its
progress.
FUTURE MEETINGS:
September 15 in San Francisco.
November 17 in Sacramento.
HEARING AID DISPENSERS
EXAMINING COMMITTEE
Executive Officer: Margaret J. McNally
(916) 920-6377
Pursuant to Business and Professions
Code section 3300 et seq., the Medical
Board of California's Hearing Aid
Dispensers Examining Committee
(HADEC) prepares, approves, conducts,
and grades examinations of applicants
for a hearing aid dispenser's license.
The Committee also reviews qualifica-
tions of exam applicants, and is autho-
rized to issue licenses and adopt regula-
tions pursuant to, and hear and prose-
cute cases involving violations of, the
law relating to hearing aid dispensing.
HADEC has the authority to issue cita-
tions and fines to licensees who have
engaged in misconduct. HADEC recom-
mends proposed regulations to the
Medical Board's Division of Allied
Health Professions (DAHP), which may
adopt them; HADEC's regulations are
codified in Chapter 13.3, Title 16 of the
California Code of Regulations (CCR).
The Committee consists of seven
members, including four public mem-
bers. One public member must be a
licensed physician and surgeon special-
izing in treatment of disorders of the ear
and certified by the American Board of
Otolaryngology. Another public member
must be a licensed audiologist. The
other three members are licensed hear-
ing aid dispensers.
MAJOR PROJECTS:
Fee Increase Imminent. HADEC is
faced with a major budget crisis. The
Committee's 1988-89 office move, its
enforcement program, and increased
overhead costs due to automation have
resulted in more expenditures than rev-
enue in the past two years. HADEC has
not raised its licensing fees since 1977,
but now finds it necessary to increase
the annual licensing renewal fee from
$75 to $200. (See infra LEGISLA-
TION.)
At HADEC's March 31 meeting, a
licensee spoke in protest of the proposed
increase, and asked for a description of
the new services licensees may expect in
exchange for such a large dues increase.
Department of Consumer Affairs legal
counsel Greg Gorges reminded the
licensee that HADEC does not exist to
serve licensees, but to protect con-
sumers. HADEC Executive Officer
Peggy McNally stated that HADEC's
most important duty is enforcement; if
the Committee cannot carry out an ade-
quately protective program, it will be
sunsetted or merged into another board,
and its enforcement tasks may be taken
over by another agency.
Implementation of SB 1324. At its
January meeting, HADEC again dis-
cussed proposed regulatory changes to
implement SB 1324 (Rosenthal)
(Chapter 302, Statutes of 1989). (See
CRLR Vol. 10, No. 1 (Winter 1990) p.
80 and Vol. 9, No. 4 (Fall 1989) p. 66
for background information.) It
approved draft language for new section
1399.115 to (1) set forth the causes for
denying the authority to supervise a
trainee-applicant; and (2) establish
procedures to appeal the denial.
According to HADEC, this regulation is
necessary because, although trainees are
required to be under the direct physical
supervision of their hearing aid dis-
penser supervisors only 20% of the
time, there have been numerous
instances of abuse. Some supervisors
have trainees working alone in satellite
offices; some require trainees to use
contracts which identify the trainee as a
"hearing aid specialist" in violation of
the law; some permit trainees to work
without 100% direct supervision after
having failed the licensing exam; and
some continue to supervise trainees after
they themselves have become the sub-
ject of a formal disciplinary accusation.
At its April 19 meeting, DAHP held
a public hearing on HADEC's proposed
section 1399.115; following the hearing,
DAHP approved the proposal. At this
writing, HADEC is preparing the rule-
making file on the new section for sub-
mission to the Office of Administrative
Law (OAL).
Other Regulatory Changes. On
January 19, OAL approved HADEC's
amendments to section 1399.141,
regarding continuing education. (See
CRLR Vol. 10, No. I (Winter 1990) pp.
79-80 for background information on
these changes.)
At its September 7 meeting in San
Diego, DAHP will hold a public hearing
on HADEC's proposed citation and fine
regulations (new sections 1399.135-
.139). Specifically, these new rules
would authorize HADEC's Executive
Officer to issue citations containing
orders of abatement and fines for viola-
tions of specified provisions of law. The
proposed regulations specify the content
of a citation, the mode of service upon a
licensee, and the range of fines. The
rules also authorize the Executive
Officer to issue citations and orders of
abatement against persons who perform
services for which licensure as a hearing
aid dispenser is required, and set forth
procedures for contesting any citation,
order of abatement, or fine.
LEGISLATION:
AB 3186 (Filante), as amended June
12, would increase the maximum fee for
each renewal of a permanent hearing aid
dispenser's license from $75 to $200,
but would retain the maximum current
fee for each renewal of a temporary
license. This bill passed the Assembly
on June 13 and is pending in the Senate
Business and Professions Committee.
SB 1916 (Rosenthal), which would
authorize the sale of hearing aids by cat-
alog or direct mail by a licensed hearing
aid dispenser under specified circum-
stances, is pending in the Assembly
Health Committee.
RECENT MEETINGS:
At HADEC's March 30-31 meeting,
Executive Officer Peggy McNally
announced that she is taking a one-year
leave of absence effective June 30,
1990.
FUTURE MEETINGS:
September 14-15 in Sacramento.
November 30-December 1 in San
Diego.
January 11-12 in San Francisco.
March 29-30 in Fresno.





Executive Officer: Steven Hartzell
(916) 920-6373
The Physical Therapy Examining
Committee (PTEC) is a six-member
board responsible for examining, licens-
ing, and disciplining approximately
11,400 physical therapists. The
Committee is comprised of three public
and three physical therapist members.
PTEC is authorized under Business and
Professions Code section 2600 et seq.;
the Committee's regulations are codified
in Chapter 13.2, Title 16 of the
California Code of Regulations (CCR).
Committee licensees presently fall
into one of three categories: physical
therapists (PTs), physical therapy aides
(PTAs), and physical therapists certified
to practice electromyography or the
more rigorous clinical electroneuromyo-
graphy.
The Committee also approves physi-
cal therapy schools. An exam applicant
must have graduated from a Committee-
approved school before being permitted
to take the licensing exam. There is at
least one school in each of the 50 states
and Puerto Rico whose graduates are
permitted to apply for licensure in
California.
MAJOR PROJECTS:
PTEC Regulatory Changes. On
August 3, PTEC was scheduled to hold
a public hearing in Sacramento on sev-
eral proposed regulatory changes. The
hearing was originally scheduled to
coincide with PTEC's June 22 meeting,
but was continued until August 3.
PTEC proposes to amend section
1398.20 of its regulations, to specify
that completed applications for exami-
nations must be submitted at least sixty
days prior to the date of the examina-
tion. The Committee also seeks to
amend section 1398.47 (a)(l) and (1)(2)
to require PTA candidates to achieve a
grade of "C" or better in all coursework
to be accepted for approval as a PTA.
Regarding fees, PTEC seeks to
amend section 1399.50 to reduce the PT
application fee and the application fee
for foreign PT applicants, add an exami-
nation fee, and increase the reexamina-
tion fee. The Committee also proposes
to amend section 1399.52 to reduce the
PTA application fee, add an examination
fee, and increase the reexamination fee.
PTEC also proposes to amend section
1399.54, to change the term "certifica-
tion" to "application", and to reduce the
certification fee to $100.
On April 20, the Office of
Administrative Law (OAL) approved
PTEC's amendment of section 1398.28,
which changes the Committee's exami-
nation vendor from Professional
Examination Service to Assessment
Systems, Inc. On April 25, OAL
approved PTEC's adoption of sections
1399.25-.29, the Committee's citation
and fine regulations. (See CRLR Vol. 9,
No. 3 (Summer 1989) p. 59 for back-
ground information on these regulatory
changes.)
LEGISLATION:
SB 2512 (McCorquodale), as amend-
ed May 1, would rename PTEC as the
Physical Therapy Board of California,
and would authorize the Board to estab-
lish the passing grade required on an
examination in order to be granted a
license. This Board, rather than the
Medical Board of California, would
issue, suspend, and revoke approvals
and licenses to practice physical therapy,
and would hire consultants to assist in
its programs. The bill would authorize
the Board to establish a diversion pro-
gram for the rehabilitation of PTs and
PTAs whose competency is impaired
due to abuse of drugs or alcohol; set
forth criteria for acceptance into the
diversion program and grounds for
which a participant may be terminated
from the program; and authorize the
charging of a fee not to exceed $100 for
participation in the program. This bill
would also provide that a registered
pharmacist may furnish specified needle
electrodes or hypodermic needles to PTs
who are certified to perform tissue pene-
tration as a part of the practice of physi-
cal therapy. SB 2512, which is opposed
by both the Medical Board and the
California Medical Association, is pend-
ing in the Assembly Health Committee.
LITIGATION:
In California Chapter of the
American Physical Therapy Ass'n et al.,
v. California State Board of
Chiropractic Examiners, et al., Nos. 35-
44-85 and 35-24-14 (Sacramento
Superior Court), petitioners and inter-
venors (including PTEC) challenge the
Board's adoption and OAL's approval of
section 302 of the Board's rules, which
defines the scope of chiropractic prac-
tice. Following the court's August 1989
ruling preliminarily permitting chiro-
practors to perform physical therapy,
ultrasound, thermography, and soft tis-
sue manipulation, the parties have
engaged in extensive settlement negotia-
tions. A status conference is scheduled
for August 2. (See CRLR Vol. 9, No. 4
(Fall 1989) p. 127; Vol. 9, No. 3
(Summer 1989) p. 118; and Vol. 9, No. 2
(Spring 1989) p. 112 for background
information on this case.)
RECENT MEETINGS:
At PTEC's February 23 meeting,
Executive Officer Steve Hartzell dis-
cussed the Medical Board's intention to
explore its removal from the
Department of Consumer Affairs and
transfer to the Health and Welfare
Agency. Hartzell recommended that
PTEC oppose such a move.
Also at the Committee's February
meeting, PTEC Chair Norma Shanbour
appointed members to the Committee's
six standing subcommittees (Credential,
Legislative, Budget, Education and
Examination, Enforcement, and Scope
of Practice).
PTEC's April 27 meeting was can-
celled.
FUTURE MEETINGS:
October 11 in Oakland.
PHYSICIAN ASSISTANT
EXAMINING COMMITTEE
Executive Officer: Ray Dale
(916) 924-2626
The legislature established the
Physician Assistant Examining
Committee (PAEC) in Business and
Professions Code section 3500 et seq.,
in order to "establish a framework for
development of a new category of health
manpower-the physician assistant."
Citing public concern over the continu-
ing shortage of primary health care
providers and the "geographic maldistri-
bution of health care service," the legis-
lature created the PA license category to
"encourage the more effective utiliza-
tion of the skills of physicians by
enabling physicians to delegate health
care tasks...."
PAEC certifies individuals as PAs,
allowing them to perform certain medi-
cal procedures under a physician's
supervision, such as drawing blood, giv-
ing injections, ordering routine diagnos-
tic tests, performing pelvic examina-
tions, and assisting in surgery. PAEC's
objective is to ensure the public that the
incidents and impact of "unqualified,
incompetent, fraudulent, negligent and
deceptive licensees of the Committee or
others who hold themselves out as PAs
[are] reduced." PAEC's regulations are
codified in Chapter 13.8, Title 16 of the
California Code of Regulations (CCR).
PAEC's nine members include one
member of the Medical Board of
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California (MBC), a physician represen-
tative of a California medical school, an
educator participating in an approved
program for the training of PAs, one
physician who is an approved supervis-
ing physician of PAs and who is not a
member of any division of MBC, three
PAs, and two public members.
MAJOR PROJECTS:
Diversion Program. Created pur-
suant to AB 4510 (M. Waters) (Chapter
385, Statutes of 1988), the Physician
Assistant Diversion Program was offi-
cially opened on April 25, after the
Department of General Services
approved the contract awarded to the
Occupational Health Services, Inc.
(OHS). The program is designed to
identify and rehabilitate PAs whose
competency may be impaired due to the
abuse of alcohol and other drugs. (See
CRLR Vol. 9, No. 2 (Spring 1989) p. 65
and Vol. 8, No. 4 (Fall 1988) p. 63 for
background information on the diver-
sion program.) Currently, the PAEC and
OHS are working together to develop a
brochure designed to inform PAs about
the existence of this new program.
Scope of Practice Regulations. PAEC
Executive Director Ray Dale announced
at the Committee's May 4 meeting that
he and PAEC staff are working towards
completing the rulemaking file on
PAEC's scope of practice regulations
adopted by MBC's Division of Allied
Health Professions in December 1989.
(See CRLR Vol. 10, No. 1 (Winter
1989) p. 81-82 and Vol. 9, No. 4 (Fall
1989) p. 68 for background informa-
tion.) When complete, this rulemaking
file will be submitted to the Office of
Administrative Law (OAL) for
approval.
LEGISLATION:
AB 3268 (Clute), as amended April
30, would change the name of the PAEC
to the Board of Physician Assistants,
and make related changes. Additionally,
it would authorize the Board to establish
procedures for the administration of a
cyclical license renewal program and to
order competency examinations for PAs,
if after investigation and review there is
reasonable cause to believe a PA is
unable to practice with reasonable skill
and safety to patients. This bill would
also include licensed PAs among per-
sons who may administer a narcotic
controlled substance in treating an
addict for addiction. This bill is pending
in the Senate Business and Professions
Committee.
RECENT MEETINGS:
On January 12, PAEC staff conduct-
ed a training session for Committee
members. Staff instructed the
Committee on various topics of interest
to them in their role as officials of a
state health licensing and enforcement
program: government organizational
structure, roles and responsibilities, bud-
get, travel and reimbursement process,
the legislative and regulatory processes,
legal responsibilities, the licensing pro-
cess, and the complaint/disciplinary pro-
cess. Participating as guest speakers
were Deputy Attorney General Susan
Fitzgerald and Lynda White, a practic-
ing PA utilized by the PAEC as an
expert witness in PA enforcement cases.
At its March 16 meeting in San
Francisco, PAEC noted that the imple-
mentation of CAS Phase II (Part 1),
which will automate enforcement track-
ing for the entire Department of
Consumer Affairs (DCA), has been
delayed again. (See CRLR Vol. 10, No.
1 (Winter 1990) p. 83 and Vol. 9, No. 4
(Fall 1989) p. 68 for background infor-
mation.) Originally, the system was
scheduled to be operational by
November 1989; then January 1990;
then April 1990. However, as of the
March 16 meeting, PAEC had not
received any of the necessary equipment
or any training for its staff. Mr. Dale
also reported that Phase II (Part 2).
which will automate the licensing appli-
cation process, is also not yet opera-
tional. The anticipated date of imple-
mentation of Phase II (Part 2) is now
early 1991. Phase I, which automates
the license renewal process of PAs and
supervising physicians, is currently in
operation. DCA, MBC, and PAEC are
all continuing to work on correcting sys-
tem errors and improving the system's
efficiency.
PAEC held its May 4 meeting at the
Palm Springs Unified School District
Board Room, a state-owned facility.
This change from the past practice of
holding meetings in hotels or other pri-
vate facilities reflects DCA's March 16
memorandum, in which it passed along
the Governor's directive to all state reg-
ulatory agencies to conduct their public
meetings in public facilities. DCA will
no longer process contracts for hotel or
other private meeting sites. The
Governor's directive also encourages
the selection of cities or areas of the
state which are easily accessible to the
general public for locations of agency
public meetings.
At the meeting, PAEC took note of a
March 15 memorandum from MBC
concerning a proposed centralized com-
plaint intake and investigation control
unit. (See supra agency report on MBC.)
Currently, consumer complaints about
physicians are immediately directed to
and reviewed by regional consumer ser-
vice representatives (CSR). The propos-
al would establish a centralized unit
through which all physician discipline
complaints would be reviewed. If a
complaint requires immediate attention,
it would be referred to the appropriate
MBC regional office. PAEC would not
be affected by this proposed change,
insofar as PAEC has one CSR who
reviews all complaints against PAs
statewide and no regional offices.
PAEC also approved a list of articles
to be published in the fourth issue of the
PAEC newsletter. Among others, these
include PAEC legislative efforts in
1990, new PAEC regulations, the PAEC
Diversion Program, PAs and prescrib-
ing, sexual abuse of patients, procedures
following the issuance of an accusation
against a PA, and elder abuse.
Also at its May 4 meeting, PAEC
noted that the Federal Highway
Administration (FHWA) has proposed
amendments to the Federal Motor
Carrier Safety Regulations. These
amendments to the federal regulations
are required before AB 1912 (Waters)
may be implemented. AB 1912, which
became law in 1989, authorized PAs to
perform physical examinations required
by the Department of Motor Vehicles,
among other things. PAEC directed Ray
Dale to draft comments concerning the
regulations to be submitted to the
FHWA.
FUTURE MEETINGS:
October 5 in San Diego.
BOARD OF PODIATRIC
MEDICINE
Executive Officer: James Rathlesberger
(916) 920-6347
The Board of Podiatric Medicine
(BPM) of the Medical Board of
California (MBC) regulates the practice
of podiatry in California pursuant to
Business and Professions Code section
2460 et seq. BPM's regul ations appear
in Chapter 13.9, Title 16 of the
California Code of Regulations (CCR).
The Board licenses doctors of podi-
atric medicine (DPMs), administers two
licensing examinations per year,
approves colleges of podiatric medicine,
and enforces professional standards by
initiating investigations and disciplining
its licentiates. The Board consists of
four licensed podiatrists and two public
members.
At present, two BPM podiatrist posi-
tions are vacant; they will be appointed
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by the Governor. Also, the term of pub-
lic member Jean Guyer has expired.
However, there is a one-year grace peri-




Consultants. Recently, the Board has
been plagued with allegations that it has
been selectively enforcing standards
against licensed podiatrists. Such com-
plaints have been leveled primarily at
the Board's enforcement procedure
involving its Chief Podiatric Medical
Consultant (CPMC), and particularly the
Board's handling of allegations regard-
ing the CPMC himself and other
Podiatric Medical Consultants (PMCs).
(See CRLR Vol. 10, No. 1 (Winter
1990) pp. 83-84 for background infor-
mation.)
BPM Executive Officer James
Rathlesberger recently conducted an
audit of these allegations, and concluded
that they are unsubstantiated. However,
in response to such concerns, BPM has
adopted the following policy: when
BPM receives a complaint involving a
Board consultant, the Executive Officer
shall direct the investigation to an MBC
investigator who has no professional or
social relationship with the consultant.
If no such investigator is available, the
Executive Officer should request assis-
tance from the Department of Con-
sumer Affairs' (DCA) Division of
Investigation. If experts are required, the
Executive Officer should use experts
who have no professional or social rela-
tionship with the subject consultant, and
contract with outside experts who have
not previously worked with the Board if
necessary. Additionally, DCA has statu-
tory authority to conduct investigations
of BPM employees, through its Division
of Investigations.
Diversion Program. The Board's
Diversion Program is authorized by the
legislature to identify and rehabilitate
DPMs whose competency is impaired
due to drug or alcohol abuse. Pursuant
to Business and Professions Code sec-
tion 2497.1(b), BPM has contracted
with an independent private organiza-
tion to perform its Diversion Program
duties. In addition, BPM has established
a diversion evaluation committee
(DEC). Among other duties and respon-
sibilities, the DEC will evaluate appli-
cants to the program; set forth the treat-
ment program for each participant in the
Diversion Program; and consider
whether each participant can safely con-
tinue or resume the practice of podiatric
medicine (see infra Conditional
Licensing). Although considered an
alternative to traditional enforcement,
BPM is resolute in its stated policy that
participation in the diversion program
does not exempt participants from
investigation leading to enforcement
action where warranted.
Conditional Licensing. In conjunc-
tion with the Board's Diversion
Program, BPM is authorized by
Business and Professions Code sections
2221 and 2222 to order the denial of an
application or to issue a "probationary
certificate" subject to certain terms and
conditions. BPM is currently reviewing
MBC's procedures regarding condition-
al licensing, and will postpone drafting
its own written policy until such time as
it completes its review of MBC's poli-
cies. In the meantime, if an applicant
appears to be a possible candidate for a
conditional license, the Executive
Officer will consult with the CPMC and
Diversion Program contractor.
Following an interview with the appli-
cant, a probationary certificate will be
prepared for submission to the Board; if
the license is to be denied, a statement
of issues will be prepared.
Enforcement Program. The Board's
data for complaints, administrative fil-
ings, and disciplinary actions against
podiatrists for fiscal year 1988-89 have
recently been compiled. Of the 193
complaints against podiatrists which
were received, six were referred to other
agencies, and 49 complaints were dis-
posed of without formal investigation.
Of the remaining 168 complaints identi-
fied for investigation, sixteen have been
disposed of: eight were issued warning
letters, and the other eight were issued
accusations by the Attorney General's
Office, eventually resulting in two
license revocations and two probations.
BPM Executive Officer James
Rathlesberger has stated that one of his
priorities is to expedite review and
investigation of consumer complaints. It
has been estimated that the processing
time between receipt of a complaint and
disciplinary hearing is 2.41 years; dur-
ing this time, the accused licensee is
generally free to continue practicing.
BPM Title Policy Challenged. Legal
counsel for the California Medical
Association has requested the Office of
Administrative Law to determine
whether a certain "policy decision" of
the Board meets the definition of a "reg-
ulation" as found in Government Code
section 11342(b), and therefore amounts
to underground rulemaking.
The "policy decision" states that a
DPM may use the broader terms of
"podiatric physician", "podiatric sur-
geon" or "podiatric physician and sur-
geon", (but not the narrower terms
"physician" or "surgeon"), and further
states that the Board would not consider
the broader usage in violation of the rel-
evant statues and would not investigate
or prosecute a DPM who uses the broad-
er titles.
This issue is currently being
addressed through proposed legislation.
(See infra LEGISLATION.)
LEGISLATION:
SB 2375 (Presley), as amended June
14, would make numerous changes in
the physician discipline system of
MBC's Division of Medical Quality, to
which podiatrists are subject. Some of
the more significant provisions of the
bill would accomplish the following:
-enhance and improve required
reporting of suspected incidents of
physician incompetence or gross negli-
gence to the relevant licensing board,
for tracking and investigation by the
board as appropriate; for example, the
bill requires coroners to report evidence
of a physician's gross negligence, dis-
trict attorneys to report felony charges
against physicians and to transmit cer-
tain felony preliminary hearing tran-
scripts, court clerks to transmit convic-
tion records of physicians, and probation
officers to submit probation reports;
-increase the penalty against hospi-
tals and medical facilities which fail to
report adverse peer review action (e.g.,
revocation, suspension, or denial of hos-
pital privileges) to the relevant board, as
required by section 805 of the Business
and Professions Code;
-provide for the appointment of a
Chief Counsel within the Bureau of
Health Quality Enforcement in the
Attorney General's Office; this chief
prosecutor would direct a group of pros-
ecutors who would specialize in medical
discipline cases;
-create the Medical Quality Panel
(MQP), a special panel of administrative
law judges within the existing Office of
Administrative Hearings, which would
preside exclusively over medical disci-
pline cases instead of hearing a variety
of professional discipline cases emanat-
ing from the forty boards and bureaus
within the Department of Consumer
Affairs; and
-authorize DMQ and the MQP to
issue interim orders preventing a physi-
cian or podiatrist from practicing pend-
ing the conclusion of the disciplinary
proceeding, where the evidence and cir-
cumstances so justify.
At its June meeting, the Board voted
to support this bill, which is pending in
the Assembly Health Committee.
AB 4088 (Friedman), as amended
May 25, would provide that it is a crime
The California Regulatory Law Reporter Vol. 10, Nos. 2 & 3 (Spring/Summer 1990)
REGULATORY AGENCY ACTION
for any person who is a licensed podia-
trist who has undertaken the care of a
dependent person, or whose duties of
employment include an obligation to
care for a dependent person, or to direct-
ly supervise others who provide direct
patient care, who intentionally or with
gross negligence, under circumstances
or conditions which cause great bodily
harm, serious physical or mental illness,
or death, fails to provide for the depen-
dent person's care or commits an act or
omission which causes great bodily
harm, serious physicial, mental illness,
or death.
This bill would also provide that
whenever a person is convicted of vio-
lating these provisions, the court shall
immediately send notice of that convic-
tion identifying the dependent person by
name and supplying the license number
of the convicted person to the appropri-
ate licensing board, which shall then
conduct a full and timely investigation
of the matter to determine what disci-
plinary action is deemed appropriate.
This bill is pending in the Senate
Judiciary Committee.
SB 2036 (McCorquodale) would pro-
vide that a physician and surgeon may
include in advertising a statement that
he/she is certified or eligible for certifi-
cation by a private or public board or
parent association, if that board is either
a specific private board or a board or
association with equivalent require-
ments approved by the licensing board
of the physician and surgeon. This bill is
pending in the Assembly Health
Committee.
AB 2459 (Klehs), which would pro-
vide that a certificate to practice podi-
atric medicine would authorize a podia-
trist to use the title "podiatric physician
and surgeon," is pending in the Senate
Business and Professions Committee.
LITIGATION:
On March 9, a stipulated judgment
was entered in People of the State of
California v. Apkarian, Weber, et al.,
No. C662345 (Los Angeles County
Superior Court). At the request of BPM,
the Attorney General's office brought
the case against several podiatrists who
were performing a particular procedure
condemned by many as medical quack-
ery, and to remedy unfair business prac-
tices and false and misleading advertis-
ing. The judgment permanently enjoined
the performance of the questionable
practice, and imposed a host of medical
and billing practice reforms. In addition,
the judgment awarded $420,000 in costs
to the Board. This is the largest amount
ever recovered by an administrative
agency-six times the previous record
(also held by BPM)-and is a major
out-of-court victory for the Board.
In addition to the landmark recovery,
this lawsuit had a particular impact on
the Board in that it resulted in the com-
pelled resignation of BPM member Dr.
Richard Baerg. Dr. Baerg had a profes-
sional relationship with one of the
defendants in the case, Dr. Garey Weber.
Baerg and Weber operated a shared
practice and joint venture under the
name "Doctors Foot Care Center,"
which was characterized by the
Attorney General's Office as "doc-in-
the-box." Against the advice of the
Attorney General's office and BPM,
Baerg served as an expert witness in
support of Weber in the case, and
endorsed the questionable procedure as
medically sound. Because a BPM mem-
ber joined ranks with one accused in
disciplinary action by the Board, and
because the injunction issued against
Weber also operates against Baerg in
their joint practice, the matter became a
source of conflict of interest and great
embarrassment to the Board.
Complicating matters even further,
Weber was represented in the lawsuit by
attorney Steven Brown, a former BPM
public member. During his tenure as a
Board member, Brown served as a col-
lection attorney for Weber's professional
fees which were disallowed by health
care insurance companies. According to
the Attorney General's office, these"contested" claims included matters
then under investigation by the Board.
In spite of protestations to the contrary,
the AG's office believes Brown and
Baerg are close associates as well;
Brown urged the AG's office to accept
Baerg as an arbiter in the lawsuit, and
then used Baerg as an expert witness
despite contrary advice by the
Department of Consumer Affairs and
the AG.
Additionally, at BPM's March meet-
ing, Board member Dr. William Landrey
presented a proposed policy statement
on consultants of BPM, which ostensi-
bly sets forth the responsibilities of con-
sultants, manner of selection, grounds
for termination, a draft conflict of inter-
est statement which must be signed by
prospective consultants, and "profes-
sional practice assessment criteria." The
AG's office believes the document was
authored primarily by Steven Brown,
Dr. Baerg, and another individual who
testified for the defense in the lawsuit.
Dr. Baerg demanded an immediate vote
on the proposal, which was denied by
the Board, and the matter was put over
until the June meeting.
The AG's office later condemned the
proposal as an "appalling document
from the perspective of consumer pro-
tection... [which] professes one purpose
(reforming the complaint review pro-
cess); yet accomplishes another, namely
protecting podiatrists from peer review."
Deputy Attorney General Anne
Mendoza also noted that the proposal
would "completely undermine the medi-
cal and billing practice reforms secured
in the judgment entered against Weber
at considerable cost to both the Board
and its licensees who funded this very
expensive litigation." At its June meet-
ing, the Board rejected the document.
In an April 23 letter to the Governor,
MBC Division of Allied Health
Professions (DAHP) President Dr.
Jacquelin Trestrail asked the Governor
to remove Dr. Baerg from BPM. (DAHP
has recently become concerned that its
authority over the allied health commit-
tees is eroding.) At its June 1 meeting,
the Board unanimously voted to request
the Governor to terminate Dr. Baerg's
term on the Board. Dr. Baerg, who was
not present at the June 1 meeting, later
resigned.
RECENT MEETINGS:
At its March meeting, BPM adopt-
ed-in the form of a mission state-
ment-the following goals: as an advo-
cate for the public interest, BPM shall
influence the quality of podiatric care
and address public policy issues. The
Board shall assess the qualifications of
all licensees under its jurisdiction and
their respective competency to practice,
with accountability to the public
through: (a) the maintenance of appro-
priate entry standards into the profes-
sion; (b) the requirement of continuing
competence of licensees; and (c)
enforcement of laws and proceedings
designed to address the delivery of care
that falls below the community standard.
The Board formed a Health Care
Facility Committee to study and oversee
podiatric matters at hospitals, ambulato-
ry surgical centers, nursing homes, and
long-term care facilities. As adopted in
March, however, the stated goals and
objectives of the Committee reflected a
primary concern with the protection and
advancement of podiatrists within such
health care facilities, rather than concern
for persons seeking podiatric medical
services and public protection.
Examples of these stated goals are: (1)
to support and enforce laws permitting
podiatrists access to facilities on the
same basis as doctors of medicine and
osteopathy; and (2) to protect podiatrists
against discrimination in relation to hos-
pital staff privileges. At the Board's
June 1 meeting, BPM adopted revisions
in the policy statement for the Health
Care Facility Committee. As now
redrafted, the goals of the Committee
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reflect more appropriate priorities.
BPM licensure examination statistics
for examinations administered from
November 1984 through May 1990 have
been released. The total number of can-
didate examined during the five and
one-half years was 590, with 84% pass
rate (494) and a 16% failure (96) rate.
BPM intends to submit a budget
change proposal for fiscal year 1991-92,
requesting the addition of one full-time
permanent Office Technician to assist
the Executive Officer with the Board's
enforcement program. In part, this addi-
tional staff member is sought in
response to an anticipated additional
amount of staff time needed to monitor
those bound by the injunction imposed
in the Weber case (see supra LITIGA-
TION).
FUTURE MEETINGS:
September 21 in San Francisco.
BOARD OF PSYCHOLOGY
Executive Officer: Thomas O'Connor
(916) 920-6383
The Board of Psychology (BOP)
(formerly the "Psychology Examining
Committee") is the state regulatory
agency for psychologists under Business
and Professions Code section 2900 et
seq. BOP sets standards for education
and experience required for licensing,
administers licensing examinations, pro-
mulgates rules of professional conduct,
regulates the use of psychological assis-
tants, investigates consumer complaints,
and takes disciplinary action against
licensees by suspension or revocation.
BOP's regulations are located in
Chapter 13.1, Title 16 of the California
Code of Regulations (CCR). BOP is
composed of eight members, three of
whom are public members.
MAJOR PROJECTS:
Biennial License Renewal Fee
Increase. On March 17, BOP held a
public hearing and adopted a proposal to
amend section 1392 of its regulations to
increase the current biennial license
renewal fee from $120 to $150, effec-
tive July 1, 1990. The renewal fee has
been $120 for over ten years. Fund con-
dition analyses provided by the
Department of Consumer Affairs'
(DCA) budget office show that the cur-
rent renewal fee is insufficient to sup-
port the Board's budget into the 1990-91
budget year. DCA's analysis demon-
strates that the cause for the additional
fees is a dramatic increase in enforce-
ment activity and costs. On May 17, the
Office of Administrative Law (OAL)
approved the regulatory amendment.
The statutory $150 maximum may be
raised only through legislation. BOP is
currently sponsoring a bill to abolish the
ceiling amount for the biennial renewal
fee set by section 2987 of the Business
and Professions Code. (See infra LEG-
ISLATION.) SB 2720 (Watson) would
raise the ceiling to $225, and is designed
to meet BOP's projected enforcement
budget for the 1990-91 term.
Fictitious Name Permit Program. On
February 5, BOP submitted to OAL a
regulatory action that would establish
the process for application and issuance
of fictitious name permits, and update a
term in reference to the criteria for
acceptance of psychology training pro-
grams. (See CRLR Vol. 9, No. 4 (Fall
1989) p. 70 for background informa-
tion.) On March 3, OAL notified BOP
of its disapproval of the Board's submis-
sion regarding fictitious name permits,
for failure to meet the necessity, clarity,
and reference standards of Government
Code section 11349.1. At this writing,
BOP is working with legal counsel to
correct the deficiencies and resubmit the
proposed regulatory package to OAL.
Other Regulatory Changes. On
March 5, OAL approved numerous tech-
nical changes in the Board's regulations.
These changes were required to conform
the regulations with AB 858 (Margolin)
(Chapter 888, Statutes of 1989), which
changed the Board's name from




On May 11, BOP held an informal hear-
ing to receive public comment on draft
amendments to sections 1387, 1387.5,
1389, and 1391.6 of its regulations. The
amendments attempt to define a "quali-
fied primary supervisor," structuring the
qualifications and responsibilities of the
supervisor. (See CRLR Vol. 9, No. 4
(Fall 1989) p. 71 for background infor-
mation.) Each candidate for licensure in
psychology must complete two years of
supervised experience under a qualified
supervisor. BOP is drafting new regula-
tory language in an attempt to improve
the clarity and applicability of super-
vised professional experience require-
ments. BOP hopes to adopt the amend-
ments following a formal public rule-
making hearing in November 1990, and
send them to OAL by January 1991.
Brochure on Sexual Abuse by
Psychotherapists. DCA has finally
developed a brochure pursuant to SB
1277 (Watson), which was enacted in
1987. The brochure, entitled Profe-
ssional Therapy Never Includes Sex!,
provides definitions, warning signs, and
options for action and assistance. Under
this law, psychotherapists are required to
provide a copy to any patient who has
been the victim of sexual exploitation by
another psychotherapist. (See CRLR
Vol. 9, No. 4 (Fall 1989) p. 47 and Vol.
7, No. 4 (Fall 1987) p. 42 for back-
ground information on SB 1277.)
LEGISLATION:
SB 2720 (Watson), as amended June
18, would require BOP, rather than the
Medical Board's Division of Allied
Health Professions (DAHP), to perform
specified functions with respect to
licensees of other states and issuance of
licenses. The bill would remove from
DAHP the power to review and approve
the amount of BOP application, exami-
nation, and other fees; and would
increase the biennial renewal fee for a
psychologist and deposit it to the credit
of the Psychology Fund. Finally, the bill
would make conforming changes with
respect to the persons who may be
shareholders, officers, directors, and
employees of a psychological corpora-
tion. This bill is pending in the
Assembly Health Committee.
AB 3314 (Harris), as amended June
18, would require BOP and the Board of
Behavioral Science Examiners (BBSE)
to consider adopting continuing educa-
tion (CE) requirements in the area of
recognition of chemical dependency and
steps for early intervention, for those
applying for license renewal as a psy-
chologist, clinical social worker, or mar-
riage, family, and child counselor. The
bill would make legislative findings and
declarations, and require BOP and
BBSE to report to the legislature on
those matters by June 30, 1991. This bill
is pending in the Senate Business and
Professions Committee.
AB 3328 (Bates), as amended April
30, would require BOP and BBSE to
consider adopting CE requirements in
suicide intervention for all persons
applying for renewal of a license as a
psychologist, clinical social worker, or
marriage, family, and child counselor.
Further, the Department of Mental
Health would be required to develop
guidelines for the suicide intervention
skills workshop training program cur-
riculum, which may be used in any
required training in suicide intervention
techniques. The bill would require BOP
and BBSE to submit a report to the leg-
islature on or before June 30, 1991,
relating to action taken on those areas of
CE. This bill is pending in the Senate
Business and Professions Committee.
AB 3613 (Hughes), as amended May
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10, would include the psychotherapist-
patient privilege in a criminal proceed-
ing with respect to a person exempt
from the Psychology Licensing Law
(PLL), a psychological intern, or a
trainee. The bill would also provide that
the privilege applies in the case of a per-
son exempt from the PLL and a psycho-
logical intern, if that person or intern is
under the supervision of a licensed psy-
chologist or a Board-certified psycholo-
gist; and in the case of a trainee, if the
trainee is under the supervision of a
licensed psychologist, a Board-certified
psychologist, a licensed clinical social
worker, or a licensed marriage, family,
and child counselor. This bill is pending
in the Senate Judiciary Committee.
SB 1583 (Watson), as amended May
16, would specify that one of the two
experts providing evidence to have a
child declared free from custody of par-
ents who may be mentally disabled must
be either a physician and surgeon, certi-
fied as specified, or a licensed psycholo-
gist who has a doctoral degree in psy-
chology and at least five years' post-
graduate experience. The other expert
shall be either a physician and surgeon,
a licensed psychologist, a licensed mar-
riage, family, and child counselor, or a
licensed clinical social worker, each
with at least five years' postgraduate
experience in diagnosis and treatment of
emotional and mental disorders. This
bill is pending in the Assembly
Judiciary Committee.
SB 194 (Morgan), as amended May
23, would make numerous substantive
and technical changes in the Private
Postsecondary and Vocational Education
Reform Act of 1989. (See supra agency
report on BOARD OF COSMETOLO-
GY for background information on SB
194.) This bill is pending in the
Assembly Ways and Means Committee.
RECENT MEETINGS:
At its March 17 meeting in San
Diego, BOP elected new officers for the
1990-91 term. Dr. Louis Jenkins will
serve as Chair; Dr. Victor Howard was
selected Vice-Chair; and Dr. Philip
Schlessinger was elected Secretary-
Treasurer.
At its May 12 meeting in Los
Angeles, BOP adopted a new policy of
reasonable accommodation for candi-
dates for the written examination who
claim English as a second language
(ESL). ESL candidates may be allowed
up to two additional hours to take the
exam. The accommodation requires,
however, written proof of immigration
to the United States within the previous
ten years, if such immigration did not







Executive Officer: Carol Richards
(916) 920-6388
The Medical Board of California's
Speech Pathology and Audiology
Examining Committee (SPAEC) con-
sists of nine members: three speech
pathologists, three audiologists and
three public members (one of whom is a
physician).
The Committee registers speech
pathology and audiology aides and
examines applicants for licensure. The
Committee hears all matters assigned to
it by the Board, including, but not limit-
ed to, any contested case or any petition
for reinstatement, restoration, or modifi-
cation of probation. Decisions of the
Committee are forwarded to the Board
for final adoption.
SPAEC is authorized by the Speech
Pathologists and Audiologists Licensure
Act, Business and Professions Code sec-
tion 2530 et seq.; its regulations are con-
tained in Chapter 13.4, Title 16 of the
California Code of Regulations (CCR).
MAJOR PROJECTS:
Committee Rulemaking. At its
January 12 meeting, SPAEC conducted
a public hearing on several proposed
regulatory changes. First, the Committee
adopted an amendment to section
1399.159 of its regulations, which
would deem certain applicants to have
met the examination requirement for
licensing if they have taken and passed a
specified national examination, and if
they (1) are licensed in another state;
(2) hold a Certificate of Clinical
Competence from the American
Speech-Language-Hearing Association
(ASHA); or (3) were previously
licensed in California under specified
circumstances. On April 30, the Office
of Administrative Law (OAL) rejected
the proposed regulatory action, on
grounds it failed to meet the clarity stan-
dard of Government Code section
11349.1, and it failed to comply with
several technical requirements of the
Administrative Procedure Act. On May
15, SPAEC published a modified ver-
sion of amended rule 1399.159 for a fif-
teen-day comment period, and resubmit-
ted it to OAL. On June 25, OAL ap-
proved the regulatory change.
Also on January 12, SPAEC held a
public hearing on its proposed citation
and fine regulations, commencing with
section 1399.128. (See CRLR Vol. 10,
No. I (Winter 1990) pp. 85-86 for back-
ground information on these changes.)
Following the hearing, the Committee
unanimously approved the new regula-
tions; at this writing, staff is preparing
the rulemaking file for submission to
OAL.
Clarification of Aides' Functions. At
SPAEC's January meeting, the Aide
Subcommittee reported that it has
received a number of speech patholo-
gy/audiology aide registrations on the
new application form, and noted a num-
ber of problems due to ambiguities with-
in the form. The subcommittee noted
several revisions which should be made
in the form, particularly changes which
would require the aide to describe past
experience precisely, rather than simply
stating that they have "assisted" a
licensee. Members agreed that the appli-
cation form should be designed to elicit
information which will reveal whether
the aide is practicing or merely aiding
the licensee.
Committee members also expressed
some confusion over functions which
aides are and are not permitted to per-
form. In further discussion, some com-
mittee members proposed abolition of
the aide category; others stated that it
should be retained, but the permissible
functions must be set forth clearly.
At the Committee's March and May
meetings, Executive Officer Carol
Richards presented a draft of a brochure
designed to inform licensee-supervisors
as to functions which aides may per-
form. At this writing, the Committee has
taken no formal action on the guidelines
presented in the draft brochure.
Joint Statement with HADEC. At its
January meeting, SPAEC voted unani-
mously to approve a proposed statement
specifying that hearing tests given for
other than the purposes of fitting hearing
aids is the practice of audiology and is a
misdemeanor if practiced without a
license. SPAEC subsequently submitted
the proposed statement to the Hearing
Aid Dispenser Examining Committee
(HADEC), which voted to approve the
statement.
Public Outreach Regarding
Licensure. At its May 11 meeting, the
Committee discussed the enormous
problem of confusion in the industry
regarding ASHA certification and state
licensure. It seems that students and
applicants are not being informed that
the law of California requires state
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licensure to practice speech pathology
and audiology. Many are under the mis-
taken impression that ASHA certifica-
tion is all that is required.
The Committee plans to send letters
to program directors of universities
requesting that they stress the difference
between certification and licensure to
the students in speech pathology and
audiology programs. The Committee
will also include an article explaining
this difference in the 1990 newsletter.
Proposed Amendments to AB 3787.
At SPAEC's March 30 meeting, the
California Speech-Language-Hearing
Association (CSHA) proposed that
SPAEC amend its clean-up bill, AB
3787 (Leslie). (See infra LEGISLA-
TION). The proposed amendment
included an exemption which would
permit speech-language pathologists to
provide hearing screenings to their
patients. By consensus, the Committee
decided not to include this amendment
because of its controversial nature and
the possibility that audiologists and
hearing aid dispensers would desire sim-
ilar exemptions to conduct speech and
hearing screenings, respectively. SPAEC
also decided to put an article in its 1990
newsletter explaining the prohibition
against speech-language pathologists
conducting hearing screenings.
The Committee did approve a pro-
posed amendment proposed by Califor-
nia Speech Pathologists and Audiologists
in Private Practice (CALSPAPP), to
revise the definition of audiology to one
which more accurately reflects the cur-
rent practice of audiology.
LEGISLATION:
AB 3787 (Leslie), as amended June 6,
would change SPAEC's name to the
Board of Speech-language Pathology
and Audiology Licensure, and would
make conforming changes to existing
law. Among other things, the bill pro-
poses to revise the education require-
ments for licensure applicants, and
increase the number of days which a
speech-language pathologist or audiolo-
gist from another state may practice in
California while awaiting California
licensure. This bill is pending in the
Senate Business and Professions
Committee.
RECENT MEETINGS:
At SPAEC's January meeting, the
Committee reelected Gail Hubbard as
Chair, and selected Phil Reid as Vice-
Chair.
FUTURE MEETINGS:
September 28 in Burbank.
BOARD OF EXAMINERS OF
NURSING HOME
ADMINISTRATORS
Executive Officer: Ray F Nikkel
(916) 920-6481
Pursuant to Business and Professions
Code section 3901 et seq., the Board of
Examiners of Nursing Home Adminis-
trators (BENHA) develops, imposes,
and enforces standards for individuals
desiring to receive and maintain a
license as a nursing home administrator
(NHA). The Board may revoke or sus-
pend a license after an administrative
hearing on findings of gross negligence,
incompetence relevant to performance
in the trade, fraud or deception in apply-
ing for a license, treating any mental or
physical condition without a license, or
violation of any rules adopted by the
Board. BENHA's regulations are codi-
fied in Chapter 39, Title 16 of the
California Code of Regulations (CCR).
Board committees include the
Administrative, Disciplinary, and
Education, Training and Examination
Committees.
The Board consists of nine members.
Four of the Board members must be
actively engaged in the administration
of nursing homes at the time of their
appointment. Of these, two licensee
members must be from proprietary nurs-
ing homes; two others must come from
nonprofit, charitable nursing homes.
Five Board members must represent the
general public. One of the five public
members is required to be actively
engaged in the practice of medicine; a
second public member must be an edu-
cator in health care administration.
Seven of the nine members of the Board
are appointed by the Governor. The
Speaker of the Assembly and the Senate
Rules Committee each appoint one
member. A member may serve for no
more than two consecutive terms.
MAJOR PROJECTS:
Implementation of AB 1834. At the
Board's February 21 meeting, Executive
Officer Ray Nikkel updated BENHA on
one of the proposals made by the
Education Committee at the December
meeting regarding the administrator-in-
training (AIT) program. (See CRLR Vol.
10, No. 1 (Winter 1990) p. 87 for back-
ground information.) Under the propos-
al, BENHA would adopt a regulation
change which would require a BENHA
staff member to visit each AIT training
site, i.e., each nursing home which has
an AIT. Such an inspection would
ensure compliance with the AIT pro-
gram requirements. Currently, the Board
has an ongoing agreement with the
American College of Health Care
Administrators, which provides volun-
teers (current and former nursing home
administrators) to make one visit to an
AIT training site during the training
period. However, visitations are not
always made and are sometimes substi-
tuted by a telephone conference between
the AIT and Board staff. The proposed
regulation is currently in the discussion
stage in the Education Committee, and
should be ready by the end of the year.
Nikkel noted that, ideally, the Board
should be able to make four quarterly
visits, but that one visit at the beginning
and one at the end of training would be
satisfactory. Support staff or consultants
to make such regular visits to the
approximately 150 AIT sites statewide
would require a legislative change
allowing the Board to increase AIT
application fees from $100 to approxi-
mately $500.
Residential Care Facility Adminis-
trator Certification Study. The
Department of Social Services (DSS) is
presently conducting a study, mandated
by AB 2323 (Hannigan) (Chapter 434,
Statutes of 1989), regarding the certifi-
cation of administrators of residential
care facilities for the elderly (RCFE).
(See CRLR Vol. 9, No. 4 (Fall 1989) p.
72 for background information.) Details
are sketchy, but DSS has until December
1, 1990 to submit the study to the legis-
lature. According to Ray Nikkel,
BENHA does not have a role in the
study and has no position regarding a
role in a possible certification program.
Says Nikkel, "The DSS has the lead;
there is no obligation by the Board."
However, in a follow-up phone conver-
sation, Don Ackerman of DSS anticipat-
ed a role for BENHA on the advisory
committee being formed to conduct the
study. Nikkel did admit that testing of
and fee collection from RCFE adminis-
trators would most logically eventually
fall to BENHA. Ackerman did not fore-
see any definitive results of the study for
at least two years.
LEGISLATION:
AB 1886 (Quackenbush), which
would have eased licensure require-
ments for any administrator of a distinct
part skilled nursing facility (DP/SNF) of
an acute care hospital in California, was
dropped by its author.
RECENT MEETINGS:
At BENHA's February meeting, the
Education Committee reported that two
hours of continuing education (CE)
credit will be awarded to NHAs who
attend a Board meeting. NHAs are cur-
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